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, What does your community 
think of your bank?” | 


“If your bank is being operated with a sincere 
desire to serve your community, if your policies 
are fair, equitable, and understood, your service 
charges reasonable, properly inaugurated, and fully 
explained, your officers and employes efficient, 
courteous and friendly, your interest in the better- 
ment of your customers and the community active 
and demonstrated, your bank has no public relations 


problems.” 


No matter what your answer you will find many 
valuable and practical suggestions in this new book— 


Practical Public Relations 
in Bankin¢ 


by WILLIAM T. DUNN 


Assistant Cashier—Bank of America 
NATIONAL TRUST & SAVINGS ASSOCIATION, SAN FRANCISCO, CALIF. 


of public relations. It is not a re-hash 

of a lot of other books on the subject 
but an original contribution based on 
original research and experience on the 
part of the author. 

It outlines a complete program which 
if adopted and consistently followed by 
any bank, large or small, would un- 
doubtedly produce valuable results. 

Spasmodic and intermittent public re- 
lations efforts are worse than useless for 
inevitably such efforts come to represent 
action and reaction. An intense period of 
goodwill-building only serves to empha- 
size the lack of this action when it ceases. 

It is what a bank ts and does day-in and 
day-out that determines its public relations, 
not what it says. 

This book points the way to adopting a 
consistent policy of sincere service to the 
community and of bringing this policy 


Tor book covers completely the subject 





continuously to the favorable attention of 
the public. 

No bank executive with a real regard 
for the status of his bank in the commu- 
nity can afford not to read and study this 
valuable book. 


Mail This Handy Coupon Today 


4 


Bankers Publishing Company 

465 Main St., Cambridge 42, Mass. 
Send me a copy of Practical Public Relations in 
Banking. If it meets with my approval ! will 
mail you $3.75 within five days. Otherwise | 
may return it within five days and pay nothing. 


SO SIR ira disicss iisiacciccincmomnnnunnes “ 
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BY DIRECT MAIL 


By R E. DOAN 


THIS book is devoted exclusively to selling bank service by direct-mail methods. 
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It brings you the accumulated experience of direct-mail experts in banking 
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By ROBERT MORRISON 


% 


This book is a complete treatment of the subject of bank 
letter-writing—not only sales letters but routine bank 
correspondence, credit letters and the letter treatment of 
all kinds of communications with a bank’s customers and 
correspondents. 


% 


The theory of letter writing is digested down to essentials, 
the emphasis being on the actual writing of bank letters. 
There are many illustrations of actual bank letters. 


% 
The author is instructor of Business Communications at 
the University of Kansas and this book is the result of a 


survey of bank letter writing methods of banks in all parts 
of the country. 


Price $5.00 Delivered 
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Bank Liable to Depositor for Amount of Forged Checks 


Where depositor sued bank to recover amount of checks on 
which his signatures were forged by his bookkeeper, it was held 
that the evidence supported finding that bank was guilty of 
negligence in cashing the checks and consequently was liable 
to the depositor. There was evidence which would indicate that 
bookkeeper’s nefarious activities were so covered up that any 
ordinary inspection would fail to disclose the situation or fur- 
nish any reason for the employer to become suspicious. There 
was likewise evidence calling in question the bank’s system of 
bookkeeping and safeguards against the paying of forged 
checks. All this undoubtedly presented questions of fact for 
the jury’s determination. Bank’s contention that the evidence 
shows conclusively that plaintiff's own negligence was the 
cause of the loss is not borne out by the record. Crow v. Bank 
of America National Trust & Savings Association, California 
District Court of Appeal, 212 Pac. Rep. (2d) 624. The opinion 
of the court is as follows: 


The appeal herein is from a judgment entered upon a verdict in 
favor of plaintiff, a depositor in the defendant bank, in the sum of 
$7,912.62, representing the amount of 43 checks signed with plaintiff’s 
name by a bookkeeper, Virgil Fore, without plaintiff’s authority. 

It appears that plaintiff operated three cafes in Long Beach, and 
about the middle of January, 1946 employed Virgil Fore, aged 21 years, 
as bookkeeper. Prior to the forgeries of plaintiff’s signatures on which 
the present action is predicated, Fore had raised the amount of cer- 
tain pay checks, such conduct commencing shortly after employment, 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) 8550 
421 
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which evidence is relied upon by the appellant as “showing conclusively 
the negligence of plaintiff in failure to detect and report” to the bank 
such earlier activities. In raising these earlier checks, Fore’s practice 
was to prepare blank checks for plaintiff’s signature, leaving a space 
between the dollar mark and the first figure in the amount; the line in 
which the amount was to be written in words was left blank and later 
filled in with a check writing machine. After plaintiff had signed the 
checks in that condition and bearing the correct amount in figures, 
Fore would then insert an additional figure immediately after the dol- 
lar sign, thus raising the amount from, say, $68.50 to $268.50, print- 
ing in the raised amount in words with the machine. The lower and 
correct amount, however, was entered on the check stub which there- 
fore presented a normal appearance to anyone examining the check 
book. In all cases the fraudulent checks, whether of the earlier raised 
variety or of the later forged kind, were abstracted from the monthly 
bank statement by Fore as soon as same were received in the office, and 
immediately destroyed. At the trial, therefore, it was impossible to 
produce in evidence any of the forged checks involved in the present 
action. As before indicated, the present action is not predicated 
upon the earlier raised checks but upon checks bearing forged sig- 
natures. 

_ Tt appears that Fore’s first forgeries of Crow’s signatures, com- 
mitted in July, 1946, were effected by tracing plaintiff’s genuine signa- 
tures; later the name was written freehand. The bank checks used 
were obtained from a spare check book and were therefore not num- 
bered consecutively with the pay checks currently used. Fore caused 
Crow’s books to appear in balance principally by the device of enter- 
ing fictitious credits in the inventory account. 

In June, 1946 Fore called the manager’s attention to the absence 
of checks numbered 18291-18299 which should have been at the end of 
a check book. The manager, Juniel, thought “possibly the bank had 
not put them in when they made the books up,” but went to the bank 
and stopped payments on the missing numbers. Fore had, in fact, ab- 
stracted the checks for use in forgeries, and reported the checks as 
missing, being about to leave on a “draft call,” fearing that the loss 
of the checks might be discovered. 

Finally, in June of 1947, while Fore was on vacation, Juniel, man- 
ager for plaintiff, discovered that a certain entry had not been made 
in the books. This resulted in an audit which lasted for six weeks, and 
exposed Fore’s defalcations. Fore was arrested in the same month, 
and convicted of forgery. 

It is contended in appellant’s brief that the trial court “erred in 
admitting specimens of (Fore’s) ability to forge the name of Crow, 
made out of court and under conditions not fairly simulating the con- 
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ditions under which the actual forgeries were made.” The plaintiff 
took the deposition of Fore in jail; Fore was handed pen and paper 
by plaintiff’s attorney and thereupon made three signatures with a 
genuine signature of Crow in view and three imitations of Crow’s signa- 
ture from memory. Fore testified at the trial, identified the signatures 
made in jail and the same were admitted in evidence. 


Respondent answers this contention by calling attention to the fact 
that this was not “experimental evidence” admitted for the purpose “of 
evidencing a tendency, capacity, or quality of external inanimate na- 
ture,” in which case a similarity of conditions is required; that here 
the evidence in question concerned only “the ability of Fore to forge 
Crow’s signature.” Respondent further notes that after the exhibit 
went into evidence, “the defendant adopted it and made use of it as his 
own,” by inquiring of various bank officers and employees whether such 
a signature would be approved for payment, and having such witness 
point out differences from a genuine signature and that the signatures 
made in jail were “kind of shaky.” Apropos this matter it may also 
be noted that, although none of the forged checks could be produced 
at the trial owing to Fore’s destruction of the same, there was and is 
no doubt of the forgery and the forger testified in detail as to methods 
used in perpetrating the crime. 

Appellant also argues that in respect to the alleged “experimental” 
evidence admitted, “The Court erred in refusing to instruct the jury 
on the necessity for a foundation of similar conditions” ; that the errors 
complained of were “grossly prejudicial,” for the reason that “The 
evidence shows conclusively that the plaintiff was guilty of negligence 
in failure to detect and notify the bank of the earlier forgeries.” It is 
also insisted that “Plaintiff was guilty of negligence in employing Fore 
after actual knowledge that he was a thief”; that the trial court “erred 
in refusing to instruct the jury that the plaintiff was negligent”; and 
that “The preponderance of the evidence was that there was no negli- 
gence on the part of the bank.” . 

On the other hand, respondent’s brief avers that “The burden of 
proof was on defendant to show that it was free from negligence,” and 
that the plaintiff was guilty of negligence which contributed to the 
payment of the forged checks; that “plaintiff was not guilty of negli- 
gence in continuing Fore in his employment after Fore had . . . plead 
guilty to petty theft for the taking of some fender pants after his own 
had been removed from his car,” as contended by appellant. Respond- 
ent insists that appellant is merely arguing the facts; that the same 
arguments were made in the trial court where the jury found against 
such contentions, for which reasons the judgment should be affirmed. 

Appellant’s conclusion is that “As the defendant’s evidence abun- 
dantly established, the plaintiff’s gross negligence and the defendant’s 
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freedom from any negligence, except failure to detect the forgeries, if 
they were detectable by proper banking precautions, it must be said 
that, except for the admission of Exhibit 4 (specimens of Fore’s ability 
to forge Crow’s name), the verdict would probably have been in favor 
of the defendant,” for which reason the judgment should be reversed. 
In this connection appellant insists that only “by indulging inferences 
based upon scintillas of evidence” could the jury have found for the 
plaintiff, and that “the competent evidence falls so far short of the 
quantum necessary to produce such a preponderance in favor of the 
verdict,” that the error in admitting Exhibit 4 was prejudicial. 

It seems evident from the above statements that appellant’s basic 
contention is predicated upon the view that, from the evidence before it 
the jury arrived at a wrong conclusion. But, under the well established 
rule of appellate procedure, a verdict supported by some substantial 
evidence must stand unless, of course, it is pointed out that some preju- 
- dieial error of law has been committed by the trial court. 


In so far as the admission of Exhibit A is concerned, any error, if 
error there was, must be deemed harmless. As respondent’s brief points 
out, Virgil L. Fore, who had been convicted of forgery, testified in de- 
tail as to how, when and where the forged checks were made, which testi- 
mony is uncontradicted; there is, therefore, no serious question as to 
whether the checks were actually forged. The real questions at issue 
were, rather, whether the bank was free from fault in cashing such 
checks, and as to the plaintiff’s alleged contributory negligence in 
reference to the same matter. These questions would still have remained 
even if the specimens showing Fore’s ability to forge Crow’s name, had 
not been admitted. Moreover, as respondent mentions, the appellant 
made full and complete use of the specimens, and examined several wit- 
nesses upon the question whether checks bearing such signatures would 
be approved for payment. 

The record discloses much evidence introduced by both parties, 
bearing directly and indirectly upon banking procedures in general, 
and the alleged negligence of both the plaintiff and defendant in this 
particular case. The appellant’s contention that the evidence shows 
“conclusively” that plaintiffs own negligence was the cause of the loss 
is not borne out by the record. 

There was certainly substantial evidence and legitimate inferences 
to be drawn from the evidence, in support of the jury’s verdict. Doubt- 
less, the record reveals evidence from which a contrary conclusion 
ntight have been drawn, but the determination of this question was ex- 
actly that for which the jury was empanelled. Such being the situation, 
the verdict miist stand. There was, for example, evidence, which, if be- 
lieved, would indicate that Fore’s nefarious activities were so covered 
up that any ordinary inspection would fail to disclose the situation or 
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furnish any reason for the employer to become suspicious. There was 
likewise evidence calling in question the bank’s system of bookkeeping 
and safeguards against the paying of forged checks. All this un- 
doubtedly presented questions of fact for the jury’s determination. 

No reversible error is presented in respect to the trial court’s in- 
structions to the jury. In the case of some of defendant’s requested 
instructions, these sought to take from the jury questions of fact here- 
inbefore discussed, and were properly refused. Appellant’s further con- 
tention that certain instructions given, unduly emphasized the matter 
of defendant’s negligence is. not borne out by the record. Nor does the 
record disclose any errors of a prejudicial nature. 

The judgment is affirmed. 


Discretion to Change Location of Bank’s Branch 
Office in City 


Generally licensing determinations by administrative agen- 
cies such as the Department of Banking and Insurance, where 
not preceded by notice and hearing, should not attain quasi- 


judicial status with the res judicata incidents of common law 
judgments. 

In the instant matter, the former Commissioner of Bank- 
ing and Insurance denied bank’s informal letter of application 
to change location of its branch office in city. Subsequently, 
the Acting Commissioner granted the second application after 
notice and hearing. The court found no suggestion that either 
the applicant or the Commissioner contemplated that his origi- 
nal disapproval was to attain the status of a binding common 
law judgment, and there is nothing whatever in the Banking 
Act which would indicate any legislative intent that it should 
have such effect. The second application would be considered 
as application for reconsideration subject to Commissioner’s 
discretion and his decision would be within the lawful exercise 
of his discretion. This was decided by the Superior Court of. 
New Jersey in the case of Central Home Trust Co. v. Gough, 
68 Atl. Rep. (2d) 848, in the following opinion: , 


This is an appeal from the decision of the Acting Commissioner of 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §134 
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Banking and Insurance approving the application of the respondent, 
Union County Trust Company, to change the location of its branch 
office in the City of Elizabeth. 

Under date of October 29, 1948 the Union County Trust Company 
addressed a letter to the Honorable John Dickerson, then Commissioner 
of the Department of Banking and Insurance, which it described as its 
application for “the change of location” of one of its branch offices 
from 118 Broad Street to the southwest corner of Westminster Avenue 
and Prince Street in the City of Elizabeth. The letter set forth its 
reasons for the desired change and expressed the hope that “we have 
given you adequate information to justify the removal of the branch 
and that you will give us your early approval of our request so that 
we may commence negotiations for the various purchases and sales, 
the drawing of plans, and the letting of the contract.” In response to 
this letter the Commissioner, by letter dated December 29, 1948, ad- 
vised the Union County Trust Company that, pursuant to Section 22 
of The Banking Act of 1948, R. S. 17:9A-22, N. J. S. A., he had 
caused an investigation to be made, had made a personal inspection 
of the area, had concluded that the area which would be served by the 
branch office after its change of location was substantially different 
from the area presently served by it and-did thereby disapprove the 
application. There was no notice or hearing prior to this action. By 
letter dated January 10, 1949 the Union County Trust Company re- 
quested that the Commissioner’s disapproval be set aside, pointing out 
that it had not been called upon for any additional proof in support of 
its application and stating that, “inasmuch as you did not require 
proof, we were entitled to assume that you considered the facts as set 
forth, in our application sufficient to justify the granting of the appli- 
cation. If on the contrary you required proof, then we should have 
received a request from you to furnish such proof.” Immediately upon 
receipt of this letter, Acting Commissioner Gough advised by letter 
dated January 11, 1949 that, since Commissioner Dickerson’s resigna- 
tion he was Acting Commissioner and that he had reviewed the file and 
was not prepared to set aside Commissioner Dickerson’s action. 

Thereafter, under date of March 11, 1949 the Union County Trust 
Company addressed a letter to Acting Commissioner Gough making 
application to change the location of its branch office to premises which 
included the proposed new premises referred to in the original letter 
application to Commissioner Dickerson. After the filing of the March 
11th application, the Acting Commissioner notified the applicant and 
the other banking institutions in Elizabeth that hearing thereon would 
be held on March 25, 1949. The hearing was duly held, the applicant 
and the Central Home Trust Company, an objector, were represented 
by counsel and testimony was taken. On April 12, 1949, Acting Com- 
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missioner Gough rendered his decision which set forth that hearing had 
been held, that he had made personal inspection and was satisfied “that 
the area which would be served by such branch office after its change 
in location would not substantially differ from the area theretofore 
served by such office” and approved the application. The Central 
Home Trust Company filed notice of appeal from this decision. See 
Rule 8:81-8. On its appeal it does not attack the propriety of the 
Commissioner’s exercise of discretion or the sufficiency of the support- 
ing evidence; it confines its attack to the single ground that the deter- 
mination by Commissioner Dickerson was res judicata and that, con- 
sequently, Acting Commissioner Gough’s contrary determination was 
beyond his lawful authority. The Courts have, with increasing fre- 
quency, been called upon to deal with this issue as to when common law 
concepts of res judicata should be applied to determinations by ad- 
ministrative agencies. See Schopflocher, The Doctrine of Res Judicata 
in Administrative Law, Wis. L. Rev. pp. 5, 198 (1942) ; Res Judicata 
in Administrative Law, 49 Yale L. J. 1250 (1940); 42 Am. Juris. 
p- 519 (1942). 

In Federal Communications Comm. v. Pottsville Broadcasting Co., 
309 U. S. 134, 60 S. Ct. 437, 441, 84 L. Ed. 656 (1940) the Supreme 
Court pointed out that modern administrative tribunals “are the out- 
growth of conditions far different” from those applicable to common 
law Courts; that, unlike common law Courts which deal primarily with 
- adversary proceedings between litigants seeking to adjust conflicting 
claims, administrative agencies such as those regulating transporta- 
tion, banking and other industries, are primarily concerned with the 
public interest in its relation to the needs of the community; and that 
this difference precludes the “wholesale transplantation of the rules of 
procedure, trial and review which have evolved from the history and 
experience of courts.” In recognition of the foregoing, we find many 
expressions in the federal cases that, in general, rules of res judicata 
will not be applied to preclude an administrator from departing from 
an earlier determination. See Grandview Dairy v. Jones, 61 F. Supp. 
460, 462 (D. C. N. Y. 1945) affirmed 157 F. 2d 5 (C. C. A. 2d 1946) 
certiorari denied 329 U. S. 787, 67 S. Ct. 355, 91 L. Ed. 675 (1946). 
See also Pearson v. Williams, 202 U. S. 281, 26 S. Ct. 608, 610, 50 
L. Ed. 1029 (1906) where Mr. Justice Holmes pointed out that deci- 
sions by the Immigration Board which were required to be made 
promptly and in somewhat summary fashion “cannot constitute res 
judicata in a technical sense,” and Wilbur v. United States, 281 U. S. 
206, 50 S. Ct. 820, 74 L. Ed. 809 (1930) where the Court held that a: 
new Secretary of Interior was not precluded from revoking a deter- 
mination by his predécessor as to whether a particular individual could 
participate in the distribution of tribal funds. vom Baur, in his treatise 
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on Federal Administrative Law, states flatly that, in the absence of 
statutory provision evidencing a contrary Congressional intent, res 
judicata does not apply to administrative determinations and that a 
question determined by an administrative agency may be determined 
anew when raised in a later proceeding. 1 vom Baur, Federal Admin- 
istrative Law, Sec. 256 (1942). See Wallace Corp. v. National Labor 
Relations Board, 323 U. S. 248, 65 S. Ct. 288, 89 L. Ed. 216 (1944), 
rehearing denied 324 U. S. 885, 65 S. Ct. 682, 89 L. Ed. 1485 (1945). 
However, in National Labor Relations Board v. Baltimore Transit Co., 
140 F, 2d 51, 54 (C. C. A. 4th, 1944) certiorari denied 321 U. S. 795, 
64 S. Ct. 848, 88 L. Ed. 1084 (1944) Judge Parker, speaking more 
cautiously, pointed out that the doctrine of res judicata is not to be 
applied to administrative proceedings at least where they are not 
“quasi-judicial” in nature. 

In New Jersey, as in many of the other states, Courts have sought 
to rest their decisions upon concepts which distinguish “quasi-judicial” 
action of administrative agencies from their “quasi-legislative or ex- 
ecutive” and “administrative or ministerial” action, holding that quasi- 
judicial determinations have the res judicata incidents of common law 
judgments. See Finnegan v. Miller, 1382 N. J. L. 192, 195, 38 A. 2d 
854 (Sup. Ct. 1944). We find these quoted terms troublesome since 
their precise meaning is unclear and Courts frequently differ in their 
judgments as to whether particular action is quasi-judicial or other- 
wise. See Shopflocher, supra, at pp. 37-42 and cases there cited. It 
has been suggested, with much force, that a more satisfactory approach 
would be to ascertain, from the terms of the organic act governing the 
agency and with particular regard to the nature of the proceeding and 
its effect upon private interests and the provisions for notice, hearing, 
finality and review, whether the legislature contemplated that the ad- 
ministrative determination should attain the status of a common law 
judgment with its customary attributes. Cf. R. S. 34:15-58, N. J.S. A.; 
Mangani v. Hydro, Inc., 119, N. J. L. 71, 194 A. 264 (E. & A. 1987). 

In any event, we believe that generally licensing determinations by 
administrative agencies such as the Department of Banking and In- 
surance, where not preceded by notice and hearing, should not attain 
quasi-judicial status with the res judicata incidents of common law 
judgments. Cf. Pennsylvania R. Co. v. New Jersey State Aviation 
Comm., 2 N. J. 64, 68, 65 A. 2d 61, 62 (1949), where Mr. Justice 
Heher pointed out that, “the power to license airports conferred by 
the act under review is quasi-judicial, for its exercise is expressly con- 
ditioned upon the ascertainment of the operative facts from evidence 
adduced at a public hearing.” A contrary view would ordinarily oper- 
ate unfairly to the applicant who would find a binding judgment against 
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him without having been afforded any opportunity to be heard or rep- 
resented by counsel or to submit supplemental data in support of his 
application. In addition, it would unnecessarily impede the agency’s 
proper discharge of its continuing responsibility to administer the 
provisions of its governing act in the public interest. From day to day 
agencies receive numerous applications for approvals and similar deter- 
minations and informal responses are expeditiously sent, without any 
contemplation by either the applicant or the agency that the agency 
will be barred from later reaching a contrary conclusion upon a more 
complete presentation at formal hearing. In the instant matter, the 
Commisisoner acted on the bank’s informal letter of application with- 
out notice or hearing; there is no suggestion that either the applicant 
or the Commissioner contemplated that his original disapproval was 
to attain the status of a binding common law judgment, and we find 
nothing whatever in the Banking Act which would indicate any legisla- 
tive intent that it should have such effect. 


Apart from the above, the Acting Commissioner’s determination 
may be sustained under the authorities which recognize that such ad- 
ministrative agencies have inherent power, comparable to that pos- 
sessed by the Courts. Cf. Rule 3:60-2, to rehear and reconsider. See 
McFeely v. Board of Pension Commissioners, 1 N. J. 212, 217, 62 A. 
2d 686 (1948); Stone v. Duggan Bros., 1 N. J. Super, 13, 17, 61 A. 
2d ‘740 (App. Div. 1948) ; vom Baur, supra, Sec. 183. In the McFeely 
case [1 N. J. 212, 62 A. 2d 689], the Court in discussing the powers 
of the Board of Pension Commissioners, stated that “possessing as they 
do, in analogy to the authority of courts of general jurisdiction at 
common law, the inherent power of reconsideration, they may also, in 
the exercise of & sound.discretion, vacate a pension grant.” The ap- 
plication to the Acting Commissioner, although worded as a new ap- 
plication, may be treated, in substance, as an application for recon- 
sideration of the earlier summary disposition. It was made within a 
reasonable time and may be considered as having been addressed to the 
discretion of the Acting Commissioner upon the showing that the appli- 
cant had filed its original informal application upon the assumption 
that it would not finally be denied without opportunity for the submis- 
sion of formal proof in support, and that the denial was made without 
prior notice and hearing and without opportunity for full presenta- 
tion with the aid of counsel. 

We are satisfied that the Acting Commissioner’s decision of April 
12th was within the lawful exercise of his discretion and, in the light 
of this determination, find no occasion for passing upon the additional. 
supporting contentions advanced by the respondents. 


The decision of the Acting Commissioner is affirmed. 
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Agency Relation Between Parent Bank and 
Its Branches 


The relationship between the parent bank and its branches 
is that of principal and agent, and the former must be held 
bound by the acts of its branches. In this case bank officer in 
charge of branch bank admitted that he received notice not to 
pay a check at 11:05 a. m., but the check was cashed at 11:30 
a.m. The parent bank was held liable to maker because of 


officer’s negligence in not notifying its employees not to pay 
this check and could not avoid liability on the ground that it 
became an innocent holder of the check for value. This was 
decided in the case of Mullinax v. American Trust & Banking 
Co., Supreme Court of Tennessee, 225 S. W. Rep. (2d) 38. 
The opinion of the court is as follows: 


Plaintiff filed this suit to recover $1700 on the ground that the 
defendant wrongfully failed to stop payment, as directed, on a check 
for said amount drawn on plaintiff’s account at the defendant’s Ross- 
ville Branch. There was a jury trial and the plaintiff recovered. The 
judgment of the trial court was affirmed by the Court of Appeals. The 
case is here on petition for certiorari. 

This lawsuit arose out of the sale of a used car sold by Harry 
Brown to plaintiff, Charles Mullinax. Mullinax was a used-car dealer 
and used his home on the Lee Highway, near Cleveland, as his place of 
business. On February 20, 1948, while attending a sale of used cars 
in Atlanta, Georgia, he met Brown, who represented himself as the 
owner of a 1946 Chrysler car. Mullinax agreed to purchase this car 
for $1700, and Brown, accompanied by a man named Davis, delivered 
the car to Mullinax at his home the following morning at 11:20 
(E.S. T.). After looking over the car, Mullinax gave Brown his check 
for $1700 drawn on the defendant’s Rossville Branch. This branch 
was near the Tennessee-Georgia line and also near Chattanooga. ‘The 
defendant’s principal bank is in Chattanooga. 

Following the completion of the sale, Mullinax and his wife drove 
Brown and Davis to Cleveland, and they got out of their car about a 
half block from the bus station. Before getting out of the car, Mulli- 
nax told Brown and Davis that he was driving to Chattanooga, and 
offered them a ride. Brown declined Mullinax’s offer, stating that they 
were going to Dalton, Georgia. Shortly thereafter Mullinax and his 
wife, while driving by the bus station, saw the two men, one of them 
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standing at the entrance talking to the driver of the Chattanooga bus. 
Mullinax testified that he became suspicious of Brown when the two 
men declined to ride to Chattanooga with him; that after seeing them 
at the bus station he became more suspicious; that he remarked to 
his wife, “There is something fishy about those two guys. I am going 
to stop payment on that check.” Mullinax immediately telephoned Phil 
Rubin, assistant vice-president in charge of the defendant’s Rossville 
Branch, to stop payment on the check, which Rubin agreed to do. By 
stipulation it was agreed that the stop order was received at the de- 
fendant’s Rossville Branch between 11:01 and 11:05 a. m. (C. S. T.). 


Upon receipt of the stop order Rubin immediately got in touch 
with the relief teller at the main office as well as the manager of the 
defendant’s Brainard Branch, notifying both of them of the stop- 
payment order. These calls were completed by 11:15 a. m. (C. S. T.). 
The defendant maintained a central bookkeeping system, the books of 
all the branches and of the main office being kept at the main bank, and 
Rubin attempted to call the Rossville Branch bookkeeper but the line 
was busy. Rubin testified there was a regular phone connection as 
well as a direct line between the Rossville Branch and the main office, 
but that he made only one attempt to reach the Rossville Branch book- 
keeper, to notify her of the stop order. 

The proof shows that on February 21, 1948, a bus left Cleveland 
for Chattanooga at 11 o’clock (C. S. T.) and arrived in Chattanooga 
at 12 noon, or, as the bus driver testified, “could have been 11:55.” 
Cleveland is located’ approximately 32 miles northeast from Chatta- 
nooga, and the bus-driving time is about an hour. The driving time for 
an automobile between these two points is from 45 minutes to an hour, 
depending upon traffic conditions. It was necessary for Brown, who 
was in Cleveland at the time the stop order was given, to reach Chat- 
tanooga before 12 o’clock (noon), the closing time of the defendant. 
The defendant’s employee who actually handled the cashing of the 
check estimated that it was cashed between 11:30 and 11:45. The 
check was cashed and the amount charged to the plaintiff’s account. 

It later developed that the automobile had been stolen. Plaintiff 
demanded the return of the amount of the check, which was refused by 
the defendant. Plaintiff’s cause of action was laid in two counts: 

1. That the defendant disregarded the instructions of the plaintiff 
not to pay the check. 

2. That the defendant did not exercise due care and prudence, failed 
to notify its officers and employees of the stop-payment order, and was 
guilty of negligence in paying said check after being given instructions 
not to do so. 

We think there was material evidence to support the verdict of the 
jury on both counts. The defendant’s officer admitted that he received 
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notice not to pay the check around 11:05 a. m. The check must not 
have been cashed until about 11:30. Also, the jury was warranted in 
finding that the defendant was negligent in not notifying its employees 
not to pay this check. 

As a general rule, a check is subject to revocation by the drawer 
at any time before it is accepted or paid. If a bank pays a check after 
it has been notified to stop payment, it pays on its own responsibility 
and will not be permitted to charge the amount of the check against 
the depositor’s account. Pease & Dwyer v. State National Bank, 114 
Tenn. 693, 88 S. W. 172; Third Nat. Bank in Nashville v. Carver, 
Tenn. App., 218 S. W. 2d 66; '7 Am. Jur., Banks, § 607, p. 441; 9 
C. J. S., Banks and Banking, §§ 344, page 692, and 353-(c), page 
704; Paton’s Digest of Legal Opinions, 3463. 

It is contended by the defendant that its main office became an in- 
nocent holder of the check for value with right to recover thereon from 
the plaintiff by reason of his stopping payment; that the Rossville 
Branch became subrogated upon acquisition of the check for value, 
which right of subrogation the defendant became entitled to assert 
against the plaintiff by way of equitable set-off. 

This contention overlooks the fact that the Rossville Branch is a 
branch bank and the relationship between the parent bank and its 
branches is that of principal and agent, and the former must be held 
bound by the acts of its branches. 7 Am. Jur., Banks, § 25, p. 41; 
50 A. L. R. 1848-1849; 186 A. L. R. 478. However, there are ex- 
ceptions to this rule. For instance, where the parent bank cashes a 
check drawn on one of its branches before receiving actual notice of 
the stop-payment order, which was not the case here. In the instant 
case there was ample opportunity for all the employees to be notified 
of the stop-payment order, and the jury so found. 

In Third Nat. Bank in Nashville v. Carver, supra, the bank paid 
a check after receiving a stop-payment order by telephone from the 
depositor. The amount of the check was charged to the depositor’s 
account and the canceled check, as in the instant case, was returned 
to him. In disallowing the bank’s claim for subrogation, Judge Felts, 
speaking for the Court of Appeals, said 218 S. W. 2d at page 68: 


“As we have seen, the bill and its supplement presented these two 
theories: (1) The bank properly paid the check for the Carvers and 
was not liable to them, and (2) if it should be held liable to them, it 
would become entitled to be subrogated to the rights of the payee or 
to the rights of the drawer of the check. According to the first theory, 
the bank, as agent for the Carvers, paid the check for them by their 
authority and with their money. The payment was theirs, not the 
bank’s and it gave them the check as its voucher. This would extinguish 
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the rights of all the parties to that instrument, cancel it, - leave 
nothing to which the bank could be subrogated. 

“So these theories could not both be true. To avoid the repugnancy, 
the bill stated the second only hypothetically. It said if the bank should 
be held liable to the Carvers for the unauthorized payment of the check, 
it would become entitled to subrogation, i. e., would become the owner 
of the check, have the right to treat the check as still alive, and be sub- 
stituted to the rights the payee would have had if the check had not 
been paid, or to the rights the drawer (David L. Carver) would have 
had against the payee for the latter’s fraud, if any. 

“But this latter theory is not correct. Mere liability on the part 
of the bank to the Carvers would not entitle it to the remedy of subro- 
gation. Before it would have the right to the cancelled check, the right 
to treat it as still subsisting, and the right to be substituted to the 
rights and remedies of the payee or drawer, the bank would first have 
to pay the Carvers their money back. To entitle one to subrogation 
he must have paid the debt of the creditor to whose rights he seeks to 
be subrogated.” (Citing cases.) 

We find no error in the judgment of the Court of Appeals, and the 
writ must, therefore, be denied. 

All concur. 





BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts mvolving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Bank’s Duty to Protect Estate Account 


Donnelly v. National City Bank of New York, Supreme Court, 92 N. Y. 
Supp. (2d) 303 


A bank is not under a duty to exercise utmost vigilance to protect 
an estate account. However, when it affirmatively appears that the 
bank enriched itself or obtained a superior equity in the estate funds 
by reason of participation in the wrongdoing, even though it had no 
actual notice of the intended diversion by the executor, the bank 
must reimburse the estate. It has no right to retain the funds wrong- 
fully diverted. 


This is a motion for summary judgment. Donnelly & Baumann, Inc., 
maintained an account with defendant from 1925 to late in 1940. John 
Donnelly, Jr., and his father were stockholders of that firm; the son 
became principal stockholder before his father died in March, 1940. After 
his father’s death, he became executor of his estate. 

On April 12, 1940, the firm account became overdrawn; at the same 
time the firm was indebted to the bank on a secured loan. The executor 
came to the bank on that day, spoke to an assistant manager, opened an 
estate account in his capacity as executor and had the assistant manager 
draw a check, which he signed, for $1,000 on the estate account to the 
order of Donnelly & Baumann, Inc. The check was entirely in the hand- 
writing of the assistant manager, and, after being signed by the executor, 
was deposited in the firm account. 

A similar check for $1,000 was drawn by the assistant manager on 
April 29, 1940, payable to the firm, and then deposited in the firm 
account. 

A third check for $700 was drawn by the executor on the estate ac- 
count payable to the firm and deposited to the firm’s account on May 
10, 1940. A fourth check in the sum of $100 was similarly drawn and 
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deposited on July 3, 1940. On all those occasions the firm account was 
overdrawn and subject to the outstanding loan. ; 

In this action, plaintiff, who had been substituted in place of her 
son as administratrix of the estate on account of the diversion of funds 
by the son as aforesaid, seeks redress from the bank. 

The bank does not deny the foregoing facts, but denies fraud or 
knowledge on its part of the intent of the executor to divert the es- 
tate’s funds. 

A bank is not under a duty to exercise vigilance to protect an estate 
account. However, when it affirmatively appears that the bank enriched 
itself or obtained a superior equity in the estate funds by reason of 
participation in the wrongdoing, even though it had no actual notice of 
the intended diversion by the executor, the bank must reimburse the 
estate. It has no right to retain the funds wrongfully diverted. 

In Bischoff v. Yorkville Bank, 218 N. Y. 106, at page 112, 112 N. E. 
759, at page 761, L. R. A. 1916F, 1059, wherein a comparable state of 
facts existed, the court said: “A bank does not become privy to a mis- 
appropriation by merely paying or honoring the checks of a depositor 
drawn upon his individual account in which there are, in the knowledge 
of the bank, credits created by deposits of trust funds. The law does 
not require the bank, under such facts, to assume the hazard of cor- 
rectly reading in each check the purpose of the drawer, or, being ignorant 
of the purpose, to dishonor the check. . . . Inasmuch as the defendant 
knew that the credits to Poggenburg created by the proceeds of the 
checks were of a fiduciary character and were equitably owned by the 
executor, it had not the right to participate in a diversion of them from 
the estate or the proper purposes under the will. Its participation in a 
diversion of them would result from either (a) acquiring an advantage 
or benefit directly through or from the diversion, or (b) joining in a 
diversion, in which it was not interested, with actual notice or knowledge 
that the diversion was intended or was being executed, and thereby be- 
coming privy to it.” 

In Grace v. Corn Exchange Bank Trust Company, 287 N. Y. 94, 38 
N. E. 2d 449, 145 A. L. R. 436, a trustee under a will drew 146 checks 
on his trust account and deposited the proceeds in his personal account. 
A large part of the deposits were used to repay personal loans from the 
bank. The court said, 287 N. Y. at page 102, 38 N. E. 2d at page 452: 
“To establish joint liability of the bank for the derelictions of the trustee, 
the plaintiffs must prove that the bank gave to the wrongdoer such 
assistance as would make the bank a participant in the wrong. Proof 
that the bank failed in care is insufficient... .” And at page 105 of 287 
N. Y. at page 453 of 38 N. E. 2d: “None the less, where a bank accepts 
payment of any indebtedness with knowledge that the debtor is wrong- 
fully using moneys which do not belong to him, the bank becomes a 
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participant in the debtor’s wrongful act, and what the court said and 
decided in Bischoff v. Yorkville Bank (supra) leads to the inevitable 
conclusion that elemental principles of honesty and good faith are vio- 
lated where a bank, with knowledge that a borrower is transferring to 
his personal account moneys which belong not to him but to a trust 
estate, accepts payment of the personal indebtedness of the trustee from 
the moneys in the personal account though inquiry by the bank would 
show that the only moneys in the personal account were moneys which 
did not belong to the debtor. If the bank chooses to ignore completely 
the facts which indicate that the debtor is using moneys which may not 
belong to him, and accepts payment careless whether or not the moneys 
paid belong to him, it becomes morally and legally a participant in the 
debtor’s wrong. . . . The bank becomes liable as a joint wrongdoer from 
the date when it knowingly assists the trustee in withdrawing the trust 
moneys from the personal account in order to pay a personal debt of 
the trustee to the bank.” 


Therefore, as to the aforesaid four checks, totalling $2,800, partial 
summary judgment under Rule 113 is granted. 

However, as to the remaining twelve checks in dispute, an issue of 
fact does exist in the first instance as to whether the moneys were actu- 
ally diverted by the executor and whether the bank knowingly paid 
those checks. 

Settle order on notice. 


ee 
Bank’s Right of Recovery After Paying Overdraft 


Brackett v. Fulton National Bank, Court of Appeals of Georgia, 56 S. E. Rep. 
(2d) 486 


A bank paying an overdraft for a depositor may maintain an 
action therefor against him for money had and received. An action 
for money had and received is founded upon the equitable principle 
that no one ought to unjustly enrich himself at the expense of an- 
other, and may be maintained in all cases where one has received 
money which he ought not to retain and which belongs to another. 
The uncontroverted evidence in this case shows that the defendant 
withdrew $2,071.29 from the bank in excess of his deposits, which he 
is not entitled to retain and which should be repaid to the bank. 


The Fulton National Bank filed its petition against Charles A. 
Brackett, in the Civil Court of Fulton County, and alleged (2) that the 
defendant was indebted to the plaintiff in the sum of $2,071.29, besides 
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interest, by reason of the facts therein set forth; (3) that prior to and 
on June 23, 1947, the defendant maintained a commercial checking ac- 
count with the plaintiff bank at its Peters Street office in Atlanta, 
Georgia; (4) that at the close of business on June 23, 1947, an overdraft 
in said account existed in favor of the plaintiff and against the defendant 
in the amount above stated, that is, the withdrawals by the defendant 
from said account exceeded the deposits therein by said amount; (5) 
that the defendant has received out of said account the sum of $2,071.29 
which in equity and good conscience the defendant is not entitled to 
retain and which in equity and good conscience the plaintiff is entitled 
to recover from the defendant; (6) that the plaintiff has demanded pay- 
ment of said sum from the defendant, but the defendant has failed and 
refused to pay the same. The prayer was for process and judgment for 
the amount sued for. 

The defendant filed a general demurrer to the petition on the ground 
that it failed to set forth a cause of action against the defendant. The 
court overruled the demurrer and the defendant filed exceptions pen- 
dente lite to this ruling. The defendant filed an answer to the plaintiff's 
petition and denied that he was indebted to the plaintiff in any amount; 
and by way of cross action alleged that the plaintiff was indebted 
to the defendant in the sum of $1,150 for the reasons therein stated. The 
plaintifi’s demurrer to the defendant’s cross action was sustained by the 
court and no exception was made to that judgment. 

The case proceeded to trial and, at the conclusion of the evidence, 
the trial judge directed a verdict for the plaintiff for the amount sued 
for. The defendant made a motion for a new trial, which was overruled, 
and his exception here is to that judgment and to the judgment over- 
ruling the general demurrer to the plaintiff’s petition. 


Jess H. Watson, Atlanta, for plaintiff in error. 


Smith, Kilpatrick, Cody, Rodgers & McClatchey, Atlanta, Devereaux 
McClatchey, Atlanta, A. G. Cleveland, Jr., Atlanta, for defendant in 
error. 


SUTTON, Chief Judge (after stating the foregoing facts.) 1. This 
was an action for money had and received. It is alleged in the plain- 
tiff’s petition that prior to and on June 23, 1947, the defendant main- 
tained a commercial checking account with the plaintiff bank at its 
Peters Street office in Atlanta, and that on June 23, 1947, the withdrawals 
by the defendant from his account exceeded the deposits therein by the 
amount sued for and that the defendant had received out of said account 
the sum of $2,071.29, which in equity and good conscience he is not en- 
titled to retain and which in equity and good conscience the plaintiff is 
entitled to recover from him. “An action for money had and received is 
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founded upon the equitable principle that no one ought unjustly to en- 
rich himself at the expense of another, and is maintainable in all cases 
where one has received money under such circumstances that in equity 
and good conscience he ought not to retain it, and ex aequo et bono it 
belongs to another.” Jasper School District v. Gormley, 184 Ga. 756, 
758, 193 S. E. 248; Sheehan v. City Council of Augusta, 71 Ga. App. 233, 
237, 30 S. E. 2d 502, and citations. The gist of any such action is equity 
and good conscience. Manry v. Williams Manufacturing Co., 45 Ga. 
App. 833, 166 S. E. 222. With respect to an overdraft, the general rule 
seems to be that a bank may recover the amount of an overdraft from 
a depositor in the same manner in which it could recover an amount 
loaned to a customer in the regular course of business. Paton’s Digest 
of Legal Opinions, Vol. 3, Overdrafts, § 3, p. 3058; 9 C. J. S., Banks and 
Banking, § 353b, p. 708. A bank paying an overdraft for a depositor 
may maintain an action therefor against him in indebitatus assumpsit. 
The petition set forth a cause of action and the trial judge did not err 
in overruling the defendant’s general demurrer. 


2. On May 5, 1947, a check of Bressler Brothers for $2,351.90 was 
credited to Charles A. Brackett in the bank through an error of the 
bank. Subsequently, but before the bank discovered the error, on June 
10, 1947, Brackett had drawn funds out of his account, which, after the 
error in the Bressler check was discovered and charged off of Brackett’s 
account and placed to the account of Bressler Brothers, left Brackett’s 
account overdrawn $1,628.29. On June 20, 1947, R. J. Davis asked the 
plaintiff bank to collect a check for $2,075 which was made payable to 
Charles A. Brackett and endorsed by Brackett and Davis. The bank 
told Davis that it could not collect the check for him as he had no 
account there, unless it was collected through Brackett’s account. It 
appears from the evidence that other similar transactions had been 
handled in this manner, that is, Davis had deposited other checks in 
Brackett’s account for collection. This check was handled in this man- 
ner and the proceeds credited to Brackett’s account. This check of 
$2,075, less $2.84 exchange, when credited to Brackett’s account, was 
sufficient to cover the overdraft in his account of $1,628.29 and left a 
balance of $443.87, and Brackett then withdrew $443 from his account, 
leaving only $.87. Subsequently, R. J. Davis returned to the bank and 
demanded that he be paid the proceeds of the $2,075 check. This de- 
mand was refused by the bank and Davis sued the bank for the amount 
of the check. In the trial of that case Davis and Brackett both testified 
that the proceeds of that check belonged to Davis, and not to Brackett, 
and, on an appeal here, this court held that the evidence in that case as 
a matter of law demanded a judgment in favor of Davis for the amount 
of the check. Brackett testified in the trial of the present case that the 
proceeds of that check belonged to Davis and that he represented to 
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the bank that the check wrongfully was credited to his account, that 
he had no interest in that check nor in the Bressler check for $2,351.90, 
and that both of those checks went to his account in error. The facts in 
the present case are substantially the same as the facts in Davis v. 
Fulton National Bank, 77 Ga. App. 400, 48 S. E. 2d 773, where it was 
held that a finding was demanded that the proceeds of the $2,075 check 
belonged to R. J. Davis. After that decision was rendered by this court 
the bank paid Davis the amount of the check in question, and then 
charged that amount off of Brackett’s account, which left an overdraft 
of $2,071.29, the amount sued for in the present case. 

The uncontroverted evidence shows that the defendant, Charles A. 
Brackett, withdrew and received from the bank the amount here sued 
for, $2,071.29, which in equity and good conscience he is not entitled to 
retain and which in equity and good conscience the plaintiff is entitled 
to recover from him, under the facts of this case. 

This case is distinguishable on its facts from Citizens Bank of Fitz- 
gerald v. Rudisill, 4 Ga. App. 37, 60 S. E. 818; McIntyre Bros. & Co. v. 
South Atlantic Steamship Line, 12 Ga. App. 399, 78 S. E. 347; H. & V. 
Builders, Inc., v. McDermid, 76 Ga. App. 196, 45 S. E. 2d 127, and the 
rulings in those cases do not authorize and require a different ruling 
in the case at bar from the one here made. 

3. The special grounds of the motion, (1) that the court erred in 
admitting in evidence a statement showing the amount of the defend- 
ant’s overdraft; (2) that the court erred in directing a verdict for the 
plaintiff; (3) that the court erred in striking the defendant’s testimony 
as to a check for $1,150, his cross action with respect thereto having 
been stricken on demurrer, show no error. 


4. The court did not err in overruling the defendant’s motion for a 
new trial, nor in overruling the defendant’s general demurrer to the 
plaintiff's petition. 

Judgment affirmed. 


FELTON and WORRILL, JJ., concur. 
Ee _ 
Rights of Survivor to Joint Bank Account 
Crabtree v. Garcia, Supreme Court of Florida, 43 So. Rep. (2d) 466 


Where bank record shows that the depository agreement, the 
savings bank book and the bank ledger, each contain the language, 
“payable to either or the survivor,” stamped thereon by the bank, 
it is held that a contract is established in manner provided for in 
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statute whereby the survivor is entitled to ownership of the joint 
account. 

In this case appellant contends that the joint account was con- 
trolled solely by the pass bank, that the daughter at no time had 
possession of the pass book except for a short period when her mother 
was in the hospital for an operation, that when her mother recovered 
she took possession of it and held it continually to the day of her 
death. It is also contended that if the mother intended daughter to 
have the joint account at her death it could be accomplished only 
by testamentary devise. This was not done so it is contended that 
the elements of a joint tenancy never came into existence. The view 
of the court, however, was that the deposit agreement, the savings 
bank book and the bank ledger fixed the right of survivorship in the 
surviving joint owner. 


Will O. Murrell and Hazard & Thames, Jacksonville, for appellants. 
J. Henry Blount, Jacksonville, for appellee. 


TERRELL, J.—Frank M. Crabtree, individually and as executor of 
Laura Mae Crabtree, brought suit for declaratory decree against the 
Barnett National Bank of Jacksonville and Doris B. Garcia to determine 
the lawful owner of a joint savings account held by the bank. Doris B. 
Garcia answered the bill alleging a joint tenancy under Section 689.15, 
F. S. A., and that on the death of Laura Mae Crabtree she became the 
owner of the joint account by right of survivorship. On final hearing 
the chancellor held that the joint account was the property of Doris 
B. Garcia, the surviving codepositor. This appeal is from the final decree. 


The point for determination is whether or not the surviving depositor 
of a joint savings account is, under the theory of contract and the provi- 
sions of Section 639.15, F. S. A., entitled to the proceeds of the joint 
account by right of survivorship. 

Laura Mae Crabtree was the wife of Frank M. Crabtree and Doris 
B. Garcia was the daughter of Laura Mae Crabtree by a former mar- 
riage. Frank M. Crabtree claims ownership of the joint account as the 
sole beneficiary under the will of his deceased wife. Doris B. Garcia 
claims ownership of the joint account by right of survivorship as pro- 
vided by Section 689.15, F.S. A. The joint savings account was opened 
February 21, 1944 by Laura Mae Crabtree and Doris B. Garcia. 

Section 689.15, F. S. A., abolished the common-law right of survivor- 
ship in this State “except in cases of estates by entirety, a devise, trans- 
fer or conveyance heretofore or hereafter made to two or more shall 
create a tenancy in common, unless the instrument creating the estate 
shall expressly provide for the right of survivorship; and in cases of es- 
tates by entirety, the tenants, upon divorce, shall become tenants in 
common.” 


So the real point at issue is whether or not Doris B. Garcia brings 
herself within the exception to Section 689.15, F. S. A., just quoted. In 
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other words, does the deposit agreement, the savings book and the bank 
ledger, the instruments creating the estate in question, “expressly pro- 
vide for the right of survivorship.” The deposit agreement is as follows: 


“Joint Account 
“Account No. A9972 
“To the Barnett National Bank of Jacksonville, Florida: 

“You are hereby authorized to receive for deposit and credit to the 
above-styled savings account and all deposits made in the names of 
either or both of the undersigned, and payment upon the check or re- 
ceipt of either or the survivor shall discharge you from liability. Each 
of the undersigned appoints the other as attorney in fact with power 
to deposit in the above-styled account funds of the other or both of the 
undersigned, and for that purpose to indorse any check, draft, or other 
instrument payable to the other or both of the undersigned. The under- 
signed hereby agree to your rules and regulations governing savings 
accounts as set forth in the pass book furnished upon the opening of this 
account, and to such other rules and regulations as you may prescribe. 
Payable to either or the survivor. 


“Signature Laura M. Crabtree 
“Signature Doris B. Garcia 
“Address 45 South Hogan Street 
“Date Feb. 21, 1944” 


The record shows that the depository agreement so quoted, the sav- © 
ings bank book and the bank ledger, each contain the language, “pay- 
able to either or the survivor,” stamped thereon by the bank. The testi- 
mony further shows that Mrs. Crabtree and her daughter intended to 
establish a joint account of survivorship in the manner provided by 
Section 689.15, F. S. A., which was considered by this Court in Cerny 
v. Cerney, 152 Fla. 333, 11 So. 2d 777; Kozacik v. Kozacik, 157 Fla. 597, 
26 So. 2d 659; and Crossman v. Naphtali, 160 Fla. 148, 33 So. 2d 726. 
See also Lynch v. Murray, 5 Cir., 139 F. 2d 649 and a very enlightening 
discussion of the latter case in University of Florida Law Review, Vol. 1, 
No. 3, page 462. 

Apellant contends that the joint account was controlled solely by the 
pass book, that Doris B. Garcia at no time had possession of the pass 
book except for a short period when her mother was in the hospital for 
.an operation, that when her mother recovered she took possession of it 
and held it continually to the day of her death. It is also contended that 
if Mrs. Crabtree intended Doris B. Garcia to have the joint account at 
her death it could be accomplished only by testamentary devise as 
pointed out in Leonard v. Campbell, 138 Fla. 405, 189 So. 839. This 
was not done so it is contended that the elements of a joint tenancy 
never came into existence. 

We think, however, that the depository agreement, the savings bank 
book and ‘the ledger sheet. established a contract whereby the survivor, 
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Doris B. Garcia, is entitled to ownership of the joint account on the 
death of her mother. It also shows that it was the intention of the par- 
ties to create a survivorship in the manner provided by Section 689.15, 
F.§S. A. This was the theory on which the chancellor held that the right 
of survivorship existed as to the joint account. 

It is accordingly our view that the deposit agreement, the savings 
bank book and the bank ledger fixed the right of survivorship in the 
surviving joint owner so the decree appealed from is affirmed. 

Affirmed. 


ADAMS, C. J., and THOMAS and ROBERTS, JJ., concur. 
erm 5 etme 


Bank’s Right of Set-Off Not “Preferential Transfer” 





‘ 
Hill v. Jersey Shore State Bank, U. S. District Court, Penn., 87 Fed. Supp. 129 





Where deposit of $15,000 made by depositor was received by bank 
in the ordinary course of business and in good faith and not with the 
purpose and intention of appropriating $8,441.45 to the payment of 
the said depositor’s notes, it was held that the bank had a right of 
setoff at the time the notes were charged against the depositor’s ac- 
count. The act of the bank in taking over the deposit of the said 
bankrupt and setting it off against its debt to the bank during the 
four months preceding its adjudication in bankruptcy, under the 
facts herein, was not a preferential transfer. 


Malcolm Muir, Williamsport, Pa., for the plaintiff. 
Carpenter & Carpenter, Jersey Shore, Pa., for the defendant. 


FOLLMER, District Judge—This is an action by a Trustee in Bank- 
ruptcy to recover a preference. The cause having been tried to the 
Court without the intervention of a jury, and the Court having heard 
and considered the evidence bearing upon the issues presented, finds the 
facts specially, and separately states conclusions of law thereon as 
follows: 

Findings of Fact 


1. Plaintiff is Trustee in Bankruptcy of United Associates, Inc., a 
corporation having its principal office at Jersey Shore, Pennsylvania, and 
which was adjudicated a bankrupt on November 22, 1948. 


2. Defendant, a banking institution, is a Pennsylvania corporation, 
having its principal office at Jersey Shore, Pennsylvania. 

3. On October 25, 1948, the bankrupt deposited with defendant in a 
checking account the sum of $15,000.00. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $798 
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4, At the time of the deposit defendant was the holder and owner of 
two notes of the depositor (later bankrupt), one for $2,580.00 and the 
other for $5,800.00. 


5. On October 27, 1948, defendant charged the said two notes, and 
the accrued interest thereon, amounting to $8,441.45, against the check- 
ing account of the said depositor. 


6. The $2,580.00 note was dated September 13, 1948, payable thirty 
days after date, and accordingly overdue when charged against the bank 
account. This note was a renewal of a prior obligation and was secured 
by a chattel mortgage dated September 24, 1946, mortgaging a Byers 
Bearcat Shovel, which mortgage was duly filed in the Prothonotary’s 
Office of Lycoming County, Pennsylvania. 


7. The $5,800.00 note was dated September 13, 1948, payable thirty 
days after date, and accordingly overdue when charged against the bank 
account. This note was a renewal of a prior obligation and was secured 
by a chattel mortgage dated September 26, 1948, mortgaging an Inter- 
national Tractor, which mortgage was duly filed in the Prothonotary’s 
office of Lycoming County, Pennsylvania. 


8. When the notes matured on October 13, 1948, neither note was 
paid or renewed and, within a week of the maturity date, Mr. Wolf, Ex- 
ecutive Vice-President of the defendant Bank, called at the office of 
United Associates and there conferred with its President, Vice-President 
and General Manager, relative to the matter of payment and renewal 
of the notes. Wolf left this meeting with the understanding that United 
Associates had a considerable amount of money coming in and when 
this money came in the smaller note would be paid off and a payment 
would be made on the larger note. 


9. On October 23, 1948, the sum of $5,000.00 was transferred from 
the account of Wiseacre Tractor Company, a subsidiary of United As- 
sociatés, to the United Associates checking account in defendant Bank, 
and on October 25, 1948, the sum of $15,000.00 was likewise transferred 
from Wiseacre Tractor Company account to the United Associates check- 
ing account aforesaid. 


10. After the close of business at 3:00 o’clock P. M. on October 25, 
1948, the Executive Committee of defendant Bank met, at which time 
Wolf reported that the $2,580.00 note of United Associates would be 
paid off and a payment would be made on the $5,800.00 note and the 
latter would be renewed, that the same would be taken care of at a 
meeting with the officers of United Associates after the meeting of the 
Bank’s Executive Committee. 


11. Later that same afternoon, Wolf met with the officers of United 
Associates, at which time he stated that in accordance with the under- 
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standing at the prior meeting, the Bank expected the smaller note to 
be paid and a payment made on the larger and under those conditions 
the Bank would renew the larger note, to which the officers of United 
Associates objected. The meeting resulted in a stalemate and the of- 
ficers of United Associates stated that they would advise the Bank the 
next day what they would do about the notes. 


12. On October 26, 1948, at about 3:00 o’clock P. M., Johnson, the 
General Manager of United Associates, called at the Bank and stated 
to Wolf that they would pay $500.00 a week thereon until the notes 
were paid, that that was all they could pay. Wolf refused to accept the 
proposition. 

13. Subsequent to the last conference with Johnson, Wolf reported 
to the Executive Committee, at which time he was directed to charge 
ihe notes against the company’s checking account, which was done on 
October 27, 1948. 


14. On October 26, 1948, United Associates presented to Thomas, 
Cashier of defendant Bank, a memorandum requesting the Bank, until 
further notice, to pay only the checks listed thereon from its checking 
account. It was advised by the Bank that if it did not wish to have 
certain outstanding checks paid, it must furnish written stop payment 
orders to the Bank. On that same date, October. 26, 1948, a number of 
stop payment orders were signed by the General Manager and left with 
the Bank. 


15. The Bank immediately notified United Associates, both by tele- 
phone and letter, that said notes had been charged against its account. 


16. The deposit of $15,000.00 was in the normal course of business 
and there was. no special understanding or agreement in relation thereto 
prior thereto or at the time of the deposit between any of the officers 
of the Bank and any of the officers of United Associates. 


17. The checking account of United Associates in defendant Bank 
was overdrawn twice between August 1, 1948, and October 24, 1948, and 
the balance of said account at no time between said dates was sufficient 
to pay the defendant Bank the sum due it. 


18. During the several months preceding October 25, 1948, at least 


twelve checks of United Associates were dishonored by the Bank for 
insufficient funds. 


19. On October 27, 1948, the day the defendant Bank charged the 
checking account of United Associates with the two notes of United 
Associates, a check of United Associates in the amount of $4,452.13, 
payable to Equipment Finance Company of Lancaster, was presented 
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for payment and refused by the Bank; the account, after payment of 
the two notes of the Bank, being insufficient to pay the same. 


Conclusions of Law 


1. The $15,000.00 deposit in the United Associates, Inc., account was 
a general deposit, made in the ordinary course of business and subject 
to the unlimited right of withdrawal of the depositor. 


2. The $15,000.00 deposit by United Associates, Inc. was received by 
Jersey Shore State Bank in the ordinary course of business and in good 
faith and not with the purpose and intention of appropriating $8,441.45 
to the payment of the said depositor’s notes. 


3. At the time the notes were charged against the United Associates, 
Inc. account, Jersey Shore State Bank had a right of setoff. 


4, The act of Jersey Shore State Bank in taking over the deposit of 
the said bankrupt and setting it off against its debt to the Bank during 
the four months preceding its adjudication in bankruptcy, under the 
facts herein, was not a preferential transfer. Joseph F. Hughes & Co. 
v. Machen, 4 Cir., 164 F. 2d 983. 


Judgment will be entered for the defendant. It is so ordered. 





Bank Deposit Did Not Pass to Named Beneficiary 





Young v. McCoy, Supreme Court of Nebraska, 40 N. W. Rep. (2d) 540 





The transfer of a bank account to take effect only at the death 
of the depositor, who retains control during his life, is testamentary 
in character and void if not executed as a will, whether. the intention 
of the depositor is to provide for a trust or to make a direct gift. 
The designation in the depositor’s passbook or in the books of the 
bank of a person to receive payment upon the depositor’s death is 
of testamentary character and ineffective unless executed in accord- 
ance with the Statute of Wills, where the intent is to provide for the 
disposition of the deposit at the depositor’s death and not to vest an 
interest in the person designated before his death. 

In this case defendant contended that title to the deposit vested 
in her under the provisions of the state statute which provides: 
“When a deposit in any bank in this state is made in the name of 
two or more persons, deliverable or payable to either or to their sur- 
vivor or survivors, such deposit, or any part thereof, or increase 
thereof, may be delivered or paid to either of said persons or to the 
survivor or survivors in due course of business.” It was held- that 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §606 
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the words used in the present case do not meet the conditions re- 
quired by the statute. The deposit was not made in the name of 
two or more persons as the statute requires. It was not made de- 
liverable or payable to either, but on the contrary it was payable 
only to Arthur E. Young during his lifetime and after his death to 
the defendant. No present interest was conveyed to defendant by 
the words used; her interest was solely testamentary. 


The statute contemplates the conveyance of a present interest 
in the deposit, although the actual enjoyment thereof by one or 
more of the joint payees may be postponed until the death of one 
of the named payees. The compliance with the state statute, there- 
fore, was not had and the purported disposition not having been 
made in accordance with the ceremonial requirements of the statute 
of wills, the words added to the ledger sheet of the bank can have 
no effect upon the title to the deposit. 


Armstrong & McKnight, Auburn, Raymond B. Morrissey, Tecumseh, 
for appellants. 

Harry K. Livingston, Tecumseh, Robert S. Finn, Tecumseh, Dwight 
Griffiths, Auburn, for appellees. 


Heard before SIMMONS, C. J., and CARTER, MESSMORE, 
YEAGER, CHAPPEL, WENKE, and BOSLAUGH, JJ. 


CARTER, J.—This is a suit by certain heirs at law of Arthur E. 
Young, deceased, to determine the ownership of a bank deposit belong- 
ing to the deceased at the time of his death and claimed by Edyth L. 
McCoy a sister of the deceased. The trial court found that the deposit 
belongs to the estate of Arthur E. Young, and entered a judgment 
against Edyth L. McCoy for the amount of the bank deposit, she having 
taken possession of it. The judgment was in favor of the plaintiffs for 
the benefit of the estate. The defendant Edyth L. McCoy appeals. 

The evidence shows that on February 21, 1947, Arthur E. Young 
had the sum of $8,557.13 on deposit with the State Bank of Elk Creek. 
On that day he went into the bank and informed the cashier that he 
wanted the money to go to Mrs. Edyth L. McCoy on his death. The 
cashier thereupon added the following words after the name of A. E. 
Young on the ledger sheet: “2/21/47 P. O. D. Mrs, Edith McCoy.” It 
is not disputed that the abbreviation “P. O. D.” means “Pay on death.” 
The deceased thereafter made deposits in the amount of $173.49 and 
withdrawals by check in the amount of $662.05, leaving a balance on 
deposit at the time of his death of $8,068.57. After the death of Arthur 
E. Young on October 30, 1947, the defendant Edyth L. McCoy on 
November 4, 1947, withdrew the $8,068.57 and retained it as owner. It 
is the contention of the defendant that the language added to the ledger 
sheet at the express direction of the deceased had the effect of vesting 
the title to the deposit in Edyth L. McCoy on the death of Arthur 
E. Young. 
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The words added to the ledger sheet at the direction of the deceased 
were clearly testamentary in character. An instrument which by its 
terms is to operate to convey an interest in property only after the 
death of the grantor is testamentary in character and passes no present 
interest in the property. Such a purported conveyance is void for the 
reason that it is in effect a will and, the statutory requirements for the 
execution of a will not having been met, it has no validity as such. 
Pinkham v. Pinkham, 55 Neb. 729, 76 N. W. 411. A leading case on 
the subject is Turner v. Scott, 51 Pa. 126, wherein it is said: “As these 
words were expressly limited to take effect only after the death of the 
grantor, they were necessarily revocable words. The doctrine of the cases 
is, that whatever the form of the instrument, if it vest no present inter- 
est but only appoints what is to be done after the death of the maker, 
it is a testamentary instrument. It signifies nothing that the parties 
meant to make a deed instead of a will. If they have used language 
which the law holds to be testamentary, their intention is to be gathered 
from the legal import of the words they have employed, for all parties 
must be judged by the legal meaning of their words.” 


The general rule is stated in 57 Am. Jur., Wills, § 45, p. 70, as follows: 
“On the other hand, the transfer of a bank account, to take effect at the 
death of the depositor, who retains control during his life, is testamen- 
tary in character and void if not executed as a will, whether the inten- 
tion of the depositor is to provide for a trustee or to make a direct gift. 
The designation in the depositor’s passbook or in the books of the bank 
of a person to receive payment upon the depositor’s death is of testa- 
mentary character and ineffective unless executed in accordance with 
the Statute of Wills, where the intent is to provide for the disposition 
of the deposit at the depositor’s death and not to vest an interest in the 
person designated before his death.” See 28 C. J., Gifts, § 43; p. 648; 
38 C. J.S., Gifts, § 42; Onofrey v. Wolliver, 351 Pa. 18, 40 A. 2d 35, 155 
A. L. R. 1074; Hicks v. Meadows, 193 Ala 246, 69 So. 432. 

It is urged by the defendant, however, that title to the deposit vested 
in her under the provisions of section 8-167, R. S. 1943, which provides: 
“When a deposit in any bank in this state is made in the name of two 
or more persons, deliverable or payable to either or to their survivor or 
survivors, such deposit, or any part thereof, or increase thereof, may be 
delivered or paid to either of said persons or to the survivor or survivors 
in due course of business.” 


It cannot be questioned that the statute in question is a derogation 
of the common law. It is evident that the Legislature intended to elimi- 
nate technical refinements governing gifts among the living and trust 
relationships between payees by providing by statute the result to be 
accomplished by a compliance with this section of the statute. The con- 
tention that such a transaction is testamentary in character and void 
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as a noncompliance with the statute of wills is not tenable where the 
conditions of the statute have been met. This for the reason that the 
quoted section of the statute furnishes ample authority for the disposi- 
tions of property therein authorized. It has the same binding effect as 
the statute of wills or any other statute prescribing the methods to be 
used to make a valid conveyance of property. Tobas v. Mutual Build- 
ing & Loan Assn., 147 Neb. 676, 24 N. W. 2d 870. 


We have held that section 8-167 not only is intended for the protec- 
tion of the bank but also fixes the property rights of the persons named 
where compliance with the statute has been had. In re Estate of John- 
son, 116 Neb. 686, 218 N. W. 739; McConnell v. McCook National Bank, 
142 Neb. 451, 6 N. W. 2d 599; Rose v. Kahler, 151 Neb. 532, 38 N. W. 
2d 391. 


In order for one to accomplish the result provided in section 8-167 
there must be a compliance with the conditions therein prescribed. It is 
the intention of the Legislature and not that of the deceaséd which con- 
trols the manner in which the result authorized by the statute can be 
attained. It being in derogation of the common law, the statute will be 
applied only when the conditions contained in it are met. 


The words used in the present case do not meet the conditions re- 
quired by the statute. The deposit was not made in the name of two 
or more persons as the statute requires. It was not made deliverable or 
payable to either, but on the contrary it was payable only to Arthur E. 
Young during his lifetime and after his death to the defendant. No 
present interest was conveyed to defendant by the words used, her in- 
terest was solely testamentary. The statute contemplates the convey- 
ance of a present interest in the deposit, although the actual enjoyment 
thereof by one or more of the joint payees may be postponed until the 
death of one of the named payees. Kehl v. Omaha National Bank, 126 
Neb. 695, 254 N. W. 397; First Nat. Bank & Trust Co. v. Huntley, 251 
Mich. 483, 232 N. W. 192; Mercantile Bank v. Haley (Mo. App.), 179 
S. W. 2d 916. The argument advanced that the words in the statute 
“deliverable or payable to either” mean that a compliance has been had 
if it is payable to one of the named payees is not tenable. Obviously, the 
words mean that the deposit must be made “deliverable or payable” to 
each “of two or more persons.” It is plain, therefor, that compliance 
with section 8-167 was not had and the purported disposition not having 
been made in accordance with the ceremonial requirements of the 
statute of wills, the words added to the ledger sheet of the bank can 
have no effect upon the title to the deposit. 


The defendant complains of the action of the trial court in striking 
from her answer the following: “and the said Arthur E. Young thereby 
intended to and did establish the State Bank of Elk Creek as trustee 
for said money or any part thereof or the increase thereof remaining at 
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the time of his death for the sole and only purpose of paying said fund 
to the said defendant, Edyth L. McCoy.” 

An examination of section 8-167 does not reveal that it was intended 
to be exclusionary in its nature. It controls situations coming strictly 
within its terms, leaving all other situations to be determined by other 
applicable statutes.and controlling principles of law. We do not think 
it was error to strike the language quoted from the answer, for the rea- 
son that the facts pleaded in that part of the paragraph not stricken 
were wholly inconsistent with the conclusion which the trial court or- 
dered stricken. In this respect, that part of the paragraph of the answer 
which was not stricken contained the following: “This defendant further 
alleges that the said Arthur E. Young, . . . deposited in said State Bank 
of Elk Creek the sum of about $8000.00 instructing Rudolph Kavanda 
the cashier of said bank who had charge of the records of said bank, 
to enter on the records of the bank such deposit so that any part thereof 
or the increase thereof remaining at the time of his death should be 
paid to the defendant herein Edyth L. McCoy; that in conformity with 
said request of the said Arthur E. Young, said cashier with the knowl- 
edge and consent of and in the presence of the said Arthur E. Young 
entered on the proper books of said bank said deposit as follows: 
‘A. E. Young P.O.D. Mrs. Edith L. McCoy.’” This pleading shows on 
its face that a valid trust was not created for the reason that no interest 
passed to the purported beneficiary prior to the death of the settlor. 
The general rule is: “Where the owner of property purports to create a 
trust inter vivos but no interest passes to the beneficiary before the 
death of the settlor, the intended trust is a testamentary trust and is 
invalid unless the requirements of the statutes relating to the validity 
of wills are complied with.” Restatement, Trusts, § 56, p. 167. The 
facts pleaded by the defendant show on their face that a valid trust was 
not created; consequently the error, if any, in striking the part of the 
answer of which complaint is made could not in any event be preju- 
dicially erroneous. 

Defendant in her brief‘asserts a contract theory of recovery. A suf- 
ficient answer to this claim is that the answer contains no pleading to 
sustain it; nor does the record indicate that any such theory was ad- 
vanced in the district court. The rule is: An issue not raised by the 
pleadings and proof in the trial court cannot be raised for the first time 
in the Supreme Court. Badura v. Lyons, 147 Neb. 442, 23 N. W. 2d 
678; Lehnherr v. National Accident Ins. Co., 126 Neb. 199, 252 N. W. 
823; Sorter v. Citizens Fund Mutual Fire Ins. Co., 151 Neb. 686, 39 
N. W. 2d 276. 


For the reasons stated the judgment of the trial court is in all respects 
correct and it is affirmed 


Affirmed.. 
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Liability of Surety Under Guaranty of Payment 


General Phoenix Corporation v. Cabot, Court of Appeals of New York, 89 
N. E. Rep. (2d) 238 


The interpretation of a contract of suretyship is governed by the 
standards which govern the interpretation of contracts in general. 
Whether a surety is a guarantor of payment or a guarantor of col- 
lection depends upon the intention of the parties as expressed in the 
surety contract. If he binds himself to pay immediately upon de- 
fault of the debtor, he becomes a guarantor of payment; if he binds 
himself to pay only after all attempts to obtain payment from the 
debtor have failed, he becomes a guarantor of collection. 

In this case the contract explicitly states that one party guaran- 
tees and warrants “the full and prompt payment at maturity of any 
part of the principal and that in case default is made at any time 
in payment of any of the obligations” he agrees to pay it upon de- 
mand; he also agrees that “the undersigned will upon demand pay 
and perform the undersigned’s obligation under this guaranty and 
indemnity without requiring any proceeding or action to be taken 
against the borrower.” 

It was held that the contract was a guaranty of payment. Refer- 
ence to the contract as an indemnity cannot obscure the intention 
of the surety or give a different meaning to the instrument. The 
liability of the surety under the surety contract attached as soon as 
there was default by the principal debtor in the payment of the obli- 
gations under the contract. An action against such a surety brought 
before all efforts to collect from the principal obligor have failed is 
not premature. 


Appeal, by permission of the Appellate Division of the Supreme 
Court in the first judicial department, from an order of said court, en- 
tered June 23, 1949, which affirmed, by a divided court, an order of the 
Supreme Court at Special Term (Pecora, J.), entered in New York 
County, denying a motion by plaintiff for summary judgment under 
rule 113 of the Rules of Civil Practice. The following questions were 
certified: 


_ “I. (a) Upon the pleadings and affidavits of the parties, was an 
issue of fact raised with respect to the legal effect of the agreement sued 
upon, dated March 24, 1947? 

“(b) If no such issue was raised, was said agreement a guarantee of 
payment? 


“2. (a) Upon the pleadings and affidavits of the parties, was an issue 
of fact raised with respect to the propriety of the sale of stock pledged 
as collateral under said agreement dated March 24, 1947? 


“(b) If no such issue was raised, was the sale legally held? 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $1484 
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“3, (a) Upon the pleadings and affidavits of the parties, was an 
issue of fact raised as to whether plaintiff, as pledgee under said agree- 
ment dated March 24, 1947, had the legal right at said sale to purchase 
the stock pledged as collateral security under said agreement for the 
sum of $16,000 free and clear of any right of redemption by defendant? 

“(b) If no such issue was raised, did plaintiff at said sale acquire 
legal title to said stock for said sum? 

“4, Upon the pleadings and affidavits of the parties, was an issue of 
fact raised as to whether plaintiff credited defendant with the net amount 


of the proceeds of the sale after deduction from the gross amount of 
such proceeds, expenses of collection and sale aggregating $3,922.95? 


“5. (a) Upon the pleadings and affidavits of the parties, was an 
issue of fact raised as to whether the net amount of $12,077.05 credited 
to defendant from the proceeds of the sale was the proper amount to 
credit defendant? 

“(b) If such issue was raised, should this issue be determined by an 
assessment of damages under Subdivision 4 of Rule 113 of the Rules 
of Civil Practice? 


“6. Upon the pleadings and affidavits of the parties, may defendant 
in this action plead usury? 


“7, Should the Special Term of the Supreme Court have granted 
plaintiff’s motion for summary judgment under Rule 113 of the Rules of 
Civil Practice and directed that judgment be entered in plaintiff’s favor 
against the defendant for the principal amount due with interest and 
dismissing the alleged counterclaims and affirmative defenses and each 
of them contained in the amended answer?” 


John R. Bartels and Marvin F. Hartung, New York City, for 
appellant. : peer 
Henry A. Stickney, New York City, for respondent. 


BROMLEY, J.—Summary judgment was denied plaintiff on its 
claim under a contract of guaranty because it was thought that ques- 
tions of fact were present relating to the effect of the guaranty agree- 
ment and the sale of collateral pledged thereunder. The Appellate Divi- 
sion affirmed the denial (two Justices dissenting) but allowed an appeal 
on certified questions which present for our review the claimed issues of 
fact. We hold the denial of summary judgment to be improper. 

In March, 1947, defendant Cabot, the president, director and sole 
stockholder of a corporation known as Pluto Corporation, executed an 
instrument guaranteeing the payment of certain loans to be made to the 
corporation by plaintiff, General Phoenix Corporation. Collateral, con- 
sisting of stock in Pluto and another corporation also controlled by de- 
fendant, was pledged as security for the guaranty agreement. The loans, 
aggregating over $150,000 and represented by three promissory notes 
and an open account, were not paid at maturity. General Phoenix 
sought recovery under the guaranty agreement executed by Cabot, first 
by sale of the collateral security and then by this action on the agree- 
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ment. Cabot claimed the action was premature since all remedies had 
not been exhausted against the debtor; he also counterclaimed for return 
of the collateral on the ground that the securities had been deposited 
pursuant to a usurious agreement and that the sale was void because 
the securities had been purchased by the pledgee. General Phoenix filed 
a motion for an order striking the amended answer and dismissing the 
_ counter claims and affirmative defenses, which was denied. 


Whether summary judgment should have been granted depends on 
(1) whether the surety agreement on its face may be interpreted as a 
guaranty of payment so that defendant’s liability accrued immediately 
upon default of the principal obligor; (2) whether the sale of the pledged 
stock was properly held, and (3) whether defendant may plead the de- 
fense of usury. . arid 

The interpretation of a contract of suretyship is governed by the 
standards which govern the interpretation of contracts in general (Re- 
statement, Security, § 88). Whether a surety is a guarantor of payment 
or a guarantor of collection depends upon the intention of the parties 
as expressed in the surety contract. If he binds himself to pay imme- 
diately upon default of the debtor, he becomes a guarantor of payment; 
if he binds himself to pay only after all attempts to obtain payment 
from the debtor have failed, he becomes a guarantor of collection (1 
Brandt, The Law of Suretyship and Guaranty, pp. 241-249). Where 
the intention of the parties may be gathered from the four corners of 
the instrument, interpretation of the contract is a question of law, and 
parol evidence is not admissible as an aid in interpretation; no trial is 
necessary to determine the legal effect of the contract. Hartigan v. Cas. 
Co. of America, 227 N. Y. 175, 178, 124 N. E. 789; Brainard v. New 
York Central R. R. Co., 242 N. Y. 125, 133, 151 N. E. 152, 45 A. L. R. 
751. A contract of suretyship does not depend upon the use of technical 
words but upon a clear intent that one party as surety binds himself 
to the second party as creditor to pay a debt contracted by a third 
party, either immediately upon default of the third party or after at- 
tempts to effect collection from the third party have failed. 


An examination of the surety agreement involved herein compels the 
conclusion that defendant obligated himself thereunder as a guarantor 
of payment. The ambiguities which defendant claims inhere in the in- 
strument stem mainly from the use of the word “indemnity” in certain 
portions of the instrument. Upon a reading of the instrument as a 
whole, however, the ambiguity claimed by defendant becomes nonex- 
istent. The contract is explicit: John B. Cabot guarantees and war- 
rants “the full and prompt payment at maturity of any part of the 
principal”; “in case default is made at any time in payment of any of 
the . . . obligations” he “agrees to pay the same to General, its succes- 
sors and assigns, upon demand”; he agrees that “the undersigned will 
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upon demand pay and perform the undersigned’s obligation under this 
guaranty and indemnity without requiring any proceeding or action to 
be taken against the Borrower.” As opposed to this clear language there 
appears in the body of the instrument a reference to the contract as an 
“indemnity” and the instrument is entitled “Bond of Indemnity.” In 
view of the clear and unmistakable language indicating that defendant 
guarantees payment at maturity, the use of the word “indemnity” can- 
not obscure the intention of the surety or give a different meaning to 
the instrument. Moreover, a contract of indemnity runs not to the 
creditor but to a third person who is or will become a debtor upon the 
imposition of a contingent liability. Jones v. Bacon, 145 N. Y. 446, 40 
N. E. 216; Dolgoff v. Schnitzer, 209 App. Div. 511, 205 N. Y. S. 11; 1 
Brandt, The Law of Suretyship and Guaranty, pp. 19-20. Cabot’s lia- 
bility under the surety contract attached as soon as there was default 
by Pluto in the payment of its obligations. An action against such a 
surety brought before all efforts to collect from the principal obligor have 
failed is not premature. 


2. The guaranty contract authorized sale of the collateral, either at 
public or private sale, and further permitted the pledgee, General 
‘ Phoenix, to purchase the stock at a public sale. Upon default by the 
principal obligor, demand was made upon the surety and notice was 
given to him that a sale would be held of the collateral pledged under 
the surety agreement. Notices of the proposed sale were duly published. 
Upon request of the surety, in writing, the sale was twice adjourned. 
In the request for adjournment he waived “any and all objections to 
your right to hold and conduct such sale in accordance with your Notice 
. . . provided however that such waiver shall be without prejudice to 
any rights of the undersigned to question the amounts of the specific 
items of indebtedness” and agreed to “indemnify and hold you harm- 
less with respect to any and all damages, expenses, fees, costs and lia- 
bilities of whatsoever description which you may incur by reason of any 
and all adjournments of the above mentioned sale.” 


Where consent is given under the contract, a pledgee may purchase 
at a public sale of pledged goods. Restatement, Security, § 51; Toplitz 
v. Bauer, 161 N. Y. 325, 55 N. E. 1059. Technically, the notice of sale 
could no longer effectively constitute public notice after adjournment, 
and a further notice by publication should have been given before the 
actual date of sale. However, defendant, specifically waived any right 
to object to the sale on this ground and he cannot now contend the 
sale was improper because of any irregularity as to publication. Nor 
may he seek to set aside the sale because of a claim that the price 
obtained for the securities was grossly inadequate. The sale was regu- 
ularly conducted by an established auctioneer, at a place where such 
sales are usually held, and the bid of General Phoenix was the only 
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bona fide bid received. Cabot was represented at the sale and had actual 
notice of the bid made by the pledgee; he made no objection to the sale, 
or the sale price, until his answer in the present action. He has not 
shown sufficient grounds for setting aside the sale. Where the terms of 
the contract authorize the pledgee to sell and to purchase upon sale, 
and due notice of the sale is given to the pledgor so that he has an 
opportunity to protect his interests, a low or inadequate price is not 
sufficient to establish that lack of good faith or diligence on the part of 
the pledgee which would warrant setting aside the sale. Montgomery 
Bank & Trust Co. v..Jones, 182 App. Div. 252, 169 N.Y.S. 478, affirmed 
230 N.Y. 580, 130 N.E. 902; Jenkins v. Smith, 21 Misc. 750, 48 N.YS. 
126; Matter of Kiamie, 191 Misc. 179, 76 N.Y.S2d 684. Defendant 
claims that the pledgee’s duty of good faith in enforcing his power of 
sale requires him to bid a fair approximation of the market price where 
there is no real competition, and that where the pledge buys pledged 
chattels for only a nominal amount the sale is subject to attack. (See 
Restatement, Security, § 49, comment b.) That rule, however, is not 
the law in this State. The lack of “any real competition” or the purchase 
for a “nominal amount” is not alone sufficient evidence to establish bad 
faith, and defendant points to no other conduct of the pledgee from 
which it might be inferred that it acted in bad faith or with that lack 
of good faith sufficient to nullify the sale. 


8. Cabot’s liability is secondary, accruing only after deafult on the 
part of Pluto, the principal obligor. Since the principal obligor may not 
plead usury, General Business Law, Consol. Laws, c. 20, § 374; Jenkins 
v. Moyse, 254 N.Y. 319, 172 N.E. 521, A.L.R. 205, the surety is unable 
to do so; as far as the underlying debt is concerned, he stands in the 
shoes of his principal and can avail himself of only those defenses avail- 
able to it, Salvin v. Myles Realty Co., 227 N.Y. 51, 124 N.E. 94, 6 
A.L.R. 581. ‘ aa 


Defendant sought to raise an issue of fact as to whether the proceeds 
of the sale of the collateral security where actually credited on the 
note. Since the affidavit of plaintiff’s treasurer, who was throughly 
qualified to state whether a credit was given on the indebtedness, es- 
tablished that prior to trial credit has been given, no issue of fact remains 
in connection with crediting the proceeds of the sale except as to the 
reasonableness of the amounts deducted from the proceeds for expenses 
of sale and attorney’s fees in connection therewith. Under the terms of 
the contract General Phoenix was entitled to deduct all expenses at- 
tendant upon the sale of the stock held as collateral. Whether or not 
the deductions were reasonable can be determined upon an assessment 
of damages under subdivision 4 of rule 113 of the Rules of Civil Practice. 
International & Industrial Securities Corp. v. Jamaica Jewish Center, 
237 App. Div. 738, 263 N.Y.S. 840; 379 Madison Ave., Inc., v. Stuyve- 
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sant Co., 242 App. Div. 567, 275 N.Y.S. 953. A full trial of the issue is 
therefore unnecessary and summary judgment should have been granted. 


The orders should be reversed and the case remitted to Special 
Term with directions to grant plaintiff’s motion and to assess damages, 
with costs to appellant in this court and in the Appellate Division. The 
certified questions 1(a), 2(a), $(a), 4, 6 and 7 are answered in the 
negative. 

Certified questions 1(b), 2(b), 3(b), 5(a) and 5(b) answered in 
the affirmative. 


LOUGHRAN, C. J., and LEWIS, CONWAY, DESMOND, DYE 
and FULD, JJ., concur. 


Orders reversed, >tc. 


Notation on Bank Deposit Slip Did Not Convey 
Interest on Depositor’s Death 





Guest v. Stone, Supreme Court of Georgia, 56 S. E. Rep (2d) 247 





Where serviceman made deposit in bank and on the deposit 
slip was written: “Mrs. Lessie Stone beneficiary in case of death, 
(signed) Robert M. Montgomery,” it was held that the notation. 
not being executed with the formality required of a will, would 
convey no interest therein to her. 

The evidence in this case negatives the fact that this transaction 
occurred during the last illness or while the deceased was in peril of 
death, and therefore does not meet the requirements of a gift causa 
mortis. Nor would it constitute a valid gift inter vivos. A gift inter 
vivos, operates, if at all in the donor’s lifetime, immediately and 
irrevocably; it is a gift executed; no further act of parties, no con- 
tingency of death or otherwise, is needed to give it effect. 


In a transaction of this nature, if a trust was intended to be 
created, but such intended trust was not to arise and come into 
effect until the creator’s death, it would be testamentary and fail 
for the lack of the formalities of a will. The facts do not show any 
intention to create a trust in these funds, to come into existence 
during the life of the serviceman, but on the contrary show an in- 
tention to retain these funds until his death, in which event they 
were then to become the property of the beneficiary. 


Mrs. Eloise Guest, as administratrix of the estate of Robert M. 
Montgomery, brought a suit against Mrs. Lessie Stone and Baxley State 
Bank to recover $2,566.56, which was on savings deposit in said bank 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §608 
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to the credit of Robert M. Montgomery at the date of his death in 
April, 1948, and prayed for a judgment against the bank in the amount 
of the deposit. 

The bank answered, admitted having the amount on deposit, but 
stated that it was also being claimed by Mrs. Stone; and by subsequent 
agreement the bank was permitted to pay the amount into court and be 
relieved of further liability. 


Mrs. Stone filed-an answer, and set up certain facts in relation to 
the deposit, by reason of which she claimed that the deposit belonged 
to her, notwithstanding it appeared on the record of the bank in the 
name of Robert M. Montgomery; and she prayed that the bank be 
adjudged a trustee for her, and that she recover a judgment for the 
amount of the deposit. 


On the trial Mrs. Stone admitted a prima facie case and assumed 
the burden of proow, She produced the following evidence: Montgomery 
was a career soldier, having been in the army for many years, divorced 
from a former wife for more than 10 years, and had a daughter. Mrs. 
Stone was his first cousin, and for the past eight years, when on furlough, 
he made his home with Mr. and Mrs. Stone, who furnished him food, 
lodging, and companionship. Prior to December, 1945, he had sent money 
to Mrs. Stone for safe-keeping, and she deposited it in the bank in her 
name. On December 14, 1945, he was visiting Mrs. Stone, and on that 
date made a savings deposit of $2000 in the bank, the deposit being 
made up of $300.88 in cash, and a check from Mrs. Stone for $1,699.12, 
which represented the aggregate amount of money he had sent her. 
At the time of making this deposit, he stated to the teller receiving the 
deposit that he wanted Mrs. Stone to be the beneficiary of the fund 
in the event of his death. On the deposit slip was written: “Mrs. Lessie 
Stone beneficiary in case of death, * * * Robert M. Montgomery.” 
About two days before he left Mrs. Stone’s home in the latter part of 
February, 1946 and before going to Germany where he died, he turned 
over to Mrs. Stone his savings account pass book, which it was necessary 
to produce in order to withdraw any money, and stated to her, “If I 
happen to crap out, it is all yours,” and also at this time gave her a 
check on the bank signed by him, in which no payee was named and no 
amount stated, and told, her, “If you need any money while I am 
gone go to the bank and get it.” After he deposited the $2,000 and 

before he delivered the pass book and blank check to Mrs. Stone, he 
_ made several deposits amounting in the aggregate to $400, and also made 
several withdrawals which totaled $400. After he delivered the pass 
book and blank check to Mrs. Stone and left for Germany, there were 
from May 10, 1946, to February 8, 1947, deposits made by Mrs. Stone 
to this account totaling $450. Whether this was money sent to her by 
Montgomery, does not appear from the record. At the time of making 
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the first of these deposits, the teller told her that she was the beneficiary, 
and if anything happened to Robert Montgomery she would get the 
money. 

The administratrix, in rebuttal, produced the testimony of Mr. and 
Mrs. S. E. O’Quinn that, after the death of Montgomery, Mrs. Stone 
stated to them that there was $2,500 in the bank for the girl of Robert 
Montgomery when the girl became 21 years old, but that it was in her 
(Mrs. Stone’s) name, and the girl could not get it without her signa- 
ture, and she would not sign for the girl to get the money, and she 
would stand them a lawsuit before she would sign for the girl to get it 
before that time. Mrs. Stone denied making this statement. 

At the conclusion of the evidence, the court directed a verdict in 
favor of Mrs. Stone. A motion for new trial was filed. Exceptions are to 
the direction of a verdict and the overruling of the motion for new trial. 


Milton C. Grainger, Baxley, for plaintiff in error. 


J. H. Highsmith, Baxley, C. W. Heath, Hazlehurst, Gordon Knox, Jr., 
Hazlehurst, for defendants in error. 


ATKINSON, Presiding Justice (after stating the foregoing facts). 


Whatever might have been the intention of the deceased or the un- 
derstanding of Mrs. Stone, a solution as to the legal effect of the fore- 
going transactions will best be determined by an application of the 
process of elimination. 

The original deposit of $2,000 with the notation, “Mrs. Lessie Stone 
beneficiary in case of death,” and signed by the deceased, standing 
alone, is clearly testamentary, and not being executed with the formality 
required of a will, would convey no interest therein to her. 

We next consider the circumstances of the original deposit along 
with the subsequent fact that the deceased gave the pass book and 
blank check to Mrs. Stone, stating, “If I happen to crap out, it is all 
- yours” and “If you need any money while I am gone, go to the bank 
and get it.” 

The evidence negatives the fact that this transaction occurred during 
the last illness or while the deceased was in peril of death, and therefore 
does not meet the requirements of a gift causa mortis under the Code, 
§ 48-201. 

Nor would it constitute a valid gift inter vivos. We quote from Drake 
v. Wayne, 52 Ga.App. 654, bottom of page 659, 184 S.E. 339, 342: “‘A 
delivery of property subject to be reclaimed by the donor at any time 
prior to his death, or where full control or power over the property 
or fund vests in the donee only after the death of the donor, does not 
constitute a valid gift inter vivos.’ 20 Cyc. p. 1211, § 2. A gift inter 
vivos ‘operates, if at all, in the donor’s lifetime, immediately and irre- 
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vocably; it is a gift executed; no further act of parties, no contingency 
of death or otherwise, is needed to give it effect.’ 20 Cyc. p. 1192. ‘To 
make a valid gift, there must be a present intention to give, and a com- 
plete renunciation of right, by the giver, over the thing given, without 
power of revocation, and a full delivery of possession as a gift, inter 
vivos.’ Mims v. Ross, 42 Ga. 121(2). This ruling is quoted with ap- 
proval and followed in Clark v. Bridges, 163 Ga. 542, 544, 186 S.E. 
444, 445.” 


We now consider whether the facts created a trust. In a transaction 
of this nature, if a trust was intended to be created, but such intended 
trust was not to arise and come into effect until the creator’s death, 
it would be testamentary and fail for the lack of the formalities of a 
will. But if during the life of the creator a trust was created and became 
effective, it would not be testamentary merely because the interest of 
the beneficiary would not take effect in enjoyment or possession before 
the death of the creator or because he might reserve the right to revoke 
or modify it. The facts do not show any intention to create a trust in 
these funds, to come into existence during the life of Montgomery, 
but on the contrary show an intention to retain these funds until his 
death, in which event they were then to become the property of Mrs. 
Stone. This is shown by his conversation with the banker, by the signed 
notation on the deposit slip, by the statements to Mrs. Stone that, 


“If I happen to crap out it is all yours,” and “If you need any money 
while I am gone, go to the bank and get it.” 


While Mrs. Stone relies largely on the case of Wilder v. Howard, 188 
Ga. 426, 4 S.E.2d 199, it does not support her contention. In fact, the 
statement of law as set forth in the first part of the preceding paragraph 
was taken from enunciations in that case. The facts there were different. 
In that case the deposit was made in the name of “Mrs. D. R. Wilder, 
trustee for Alice Frances Wilder,” thus evidencing an intention on the 
part of Mrs. Wilder to then and there create a tentative trust. 


Mrs. Stone also insists that she was entitled to the funds under the 
contract between the bank and Montgomery, by which the bank con- 
tracted and agreed to pay the funds to her upon the death of Mont- 
gomery. This contention is without merit. Under the deposit agreement, 
Mrs. Stone, though a beneficiary, was not a party or privy, but a mere 
stranger, and under Gunter v. Mooney, 72 Ga. 205, Regan v. National 
City Bank of Rome, 177 Ga. 686(2), 170 S.E. 889, and citations, 
Veruki v. Burke, 202 Ga. 844, 849, 44 S.E.2d 906, and citations Waxel- 
baum v. Waxelbaum, 54 Ga.App. 823, 189 S.E. 283, she would have no 
right of recovery thereunder. While the recent act of the General As- 
sembly, Ga.L.1949, p. 455, amending Code, § 3-108, was apparently en- 
acted to permit a beneficiary under a contract between other parties 
to recover, yet it could be given no effect in this case. To do so, would 
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violate the provisions of the United States Constitution, art. 1, § 10, 
cl. 1, Code, § 1-134, and the State Constitution, art. 1, § 3, par. 2, Code, 
§ 2-302, as to impairing the obligations of contracts. It would be creating 
a right for ne to recover under an existing contract where he previously 
has no such right; and at the same time subject a party to an existing 
contract to liability to a third person who previously had no right under 
the contract. A vested ground of defense is protected from being de- 
stroyed by an act of the legislature. Bullard v. Holman, 184 Ga. 788 (2), 
193 S. E. 586, 118 A.L.R. 763; 16 C.J.S., Constitutional Law, pp. 676, 
848 § § 254, 397. 

There are certain requirements for the transfer of property rights 
both before and after death, and even though Montgomery desired to 
exercise a spirit of liberality towards Mrs. Stone, his desire could not be 
given effect by our courts unless it was manifested by some means 
recognized by law. The facts here do not establish her right to the funds, 
as a will, a gift causa mortis, a gift inter vivos, a trust, or a contract, 
and accordingly the court erred in overruling the motion for new trial. 

We have confined the rulings heretofore made to the original deposit 
of $2,000, and inasmuch as the case is remanded for another trial we do 
not pass on evidence as to the deposits aggregating $450 made after 
Montgomery left for Germany. 


Judgment reversed. 
All the Justices concur. 


Promissory Note Given by Husband to Wife Held Void 


Remington v. Donati, Supreme Judicial Court of Massachusetts, 89 N. E. 
Rep. (2d) 346 


A promissory note given by a husband directly to his wife, 
though for borrowed money, is void. The executrix of wife’s will 
brought this action against the administratrix of his estate, seeking 
a determination of the rights and liabilities of the parties with re- 
spect to said note and to obtain payment of the note. The note was 
void and could not be enforced. 


W. E. Doherty, Jr., Boston, for plaintiff. 
No argument nor brief by defendant. 
Before QUA, C. J., and LUMMUS, RONAN and WILKINS, JJ. 


LUMMUS, J.—This is a report from a judge of the Superior Court, 
presenting the following facts. Samuel Adams Litchfield and Carrie A. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §836 
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Litchfield were husband and wife. On June 14, 1941, he gave her, in 
consideration of money lent by her to him, a promissory note for $2,500, 
payable on demand. She died early in 1946, and shortly afterwards he 
died. The executrix of her will brought this bill against the administra- 
trix of his estate, under G.L. (Ter. Ed.) c. 231A, inserted by St. 1945, 
c. 582, § 1, seeking a determination of the rights and liabilities of the 
parties with respect to said note and to obtain payment of the note. 
The judge ruled that the plaintiff could not prevail. 

It is settled in this Commonwealth that a promissory note given by 
a husband directly to his wife, though for borrowed money, is void. 
Roby v. Phelon, 118 Mass. 541; Fowle v. Torrey, 1385 Mass. 87; Wood- 
ward v. Spurr, 141 Mass. 283, 6 N.E. 521; National Granite Bank v. 
Whicher, 173 Mass. 517, 53 N.E. 104, 75 Am.St.Rep. 317; National 
Granite Bank v. Tyndale, 176 Mass. 547, N.E. 1022, 51 L.R.A. 447; 
Caldwell v. Nash, 190 Mass. 507, 77 N.E. 515. The plaintiff invokes 
the doctrine that a suit in equity may be maintained in this Common- 
wealth “where there exists some recognized ground of general equity 
jurisdiction or some controversy over property rights, as distinguished 
from a mere debt or contractual obligation.” Charney v. Charney, 316 
Mass. 580, 582-583, 55 N.E.2d 917, 919; Yurkanis v. Yurkanis, 321 
Mass. 375, 380, 73 N.E.2d 598. Here, however, we have a mere con- 
ractual obligation. She also invites us to follow the law of other jurisdic- 
tions in which contracts between husband and wife are enforced. See 
Atlantic National Bank v. Tavener, 130 Mass. 407, 409. 

In the comparatively recent case of Gahm v. Gahm, 243 Mass. 374, 
137 N.E. 876, the question whether a wife could enforce against her 
husband’s estate notes given to her by her husband for money lent 
came up for decision again, and it was again held that she could not. 
Rugg, C.J., said, 243 Mass. at pages 375-376, 137 N.E. at page 876, 
“A promissory note or other contract for the payment of money lent 
by the wife to the husband is absolutely void. * * * It makes no 
difference in this particular whether recovery is sought of the spouse 
directly or of his estate. * * * It has been said repeatedly in effect 
that equity affords no relief in the enforcement of such contracts. A 
court of chancery cannot impart validity to that which the law declares 
void.” That case has been followed since. Giles v. Giles, 279 Mass. 
284, 181 N.E. 176. 

Bill dismissed with costs. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates, descent, distribution and corporate fiduciaries 


Corporate Trustee’s Commissions; Further Charitable Trust 


Estate of Caldwell, N. Y. Surrogate’s Court, 122 N. Y. L. J. 724 


Decedent’s will was constructed as manifesting an intent to bequeath 
the principal in further trust for charitable uses. In accordance with the 
request in its petition, the corporate fiduciary was appointed to admin- 
ister the further charitable trust. Under the terms of subdivision 5 of 
section 285-a, Surrogate’s Court Act, the corporate trustee was entitled 
to ordinary commissions during the measuring life of the trust, but is 
not entitled to any principal commissions thereafter. Therefore, during 
the period of continuance of the trust after the termination of the meas- 
uring life, the corporate trustee is entitled only to commissions on in- 
come as prescribed in subdivision 5. The statute expressly provides 
that it “shall not be entitled to any commissions for paying out any 
amount of principal.” 


Payment of Income Taxes by Beneficiary 


In re Milleg, N. Y. Surrogate’s Court, 122 N. Y. L. J. 1019 


Testator died January 25, 1939, and by the provisions of his wil] dated 
March 8, 1£29, he directed that the income from his residuary estate to 
the extent of $250 per month be paid to his widow during her life or until 
she remarries. By another provision, he provided that in the event the 
income was insufficient to pay such sum, the deficit might be supplied 
from principal. Testator’s wife contends she was to receive the stipulated 
sums free of any taxes. However, inasmuch as testator’s will makes no 
reference to the source from which income taxes are payable and none 
of its provisions is susceptible of the construction that his wife should 
receive the net sum, the Federal Internal Revenue Code applies and 
the income taxes are payable by testator’s wife, the beneficiary, and not 
out of the estate by the trustee. 
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Sale of Estate Property by Executrix 


Bonner v. Bell, Georgia Supreme Court, No. 16, 824 


Testator provided in his will that “I desire that such executrix shall 
have full power to handle and dispose of my estate, without making any 
bond, and that such executrix be in no manner restricted in the handling 
of my estate.” In the absence of other provisions showing that the testa- 
tor’s intention was to authorize his executrix to sell the real and personal 
property of the estate at private sale, the will does not vest any power 
or discretion in the executrix to sell the estate property at private sale. 
Consequently, a private sale by the executrix of personal property be- 
longing to the estate was without lawful authority, and the executrix is 
liable for the real value of the property. 


Interest upon Bank Accounts in Trust 


In re Tatum, N. Y. Surrogate’s Court, 121 N. Y. L. J. 1001 


Provisions in testatrix’s will created a valid trust for the life benefit 
of her grandnephew. The corpus thereof consisted of the proceeds of 
three designated savings bank accounts. Testatrix also directed that the 
interest earned thereon should be capitalized until the whole shall equal 
the stated amount. As this direction is invalid and is exercised and since 
the will directs the trustees “to create a trust fund for the benefit of my 
grandnephew who shall receive the income thereof for life,” testatrix’s 
grandnephew is entitled to all of the interest earned upon the bank ac- 
counts between the date of death of the testatrix and the date of his 
own death, and the whole is now payable to his estate. 


Loan on Insurance Policies; Payment 


Fidelity Union Trust Company v. Phillips, New Jersey Superior Court, 
Docket No. C-299-48 


A loan secured by life insurance policies on decedent’s life and satis- 
fied from the proceeds thereof by the lender upon the death of decedent 
entitles the beneficiary of the policies to the net proceeds of the insurance 
only and is not recoverable by the beneficiary under the policies from 
the estate of decedent as a debt to be paid out of the general assets of 
the estate. 
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Reformation of Trust 


Miller v. National Bank of Detroit, Michigan Supreme Court, No. 162-10 


Where it was shown that trusts were created by a husband for the 
benefit of his wife and children in consequence of his having been 
advised by competent counsel that he could lawfully minimize his 
federal income tax, and such was his sole purpose, the donor was mis- 
taken as to his legal rights incident to creating the trusts. Under the 
circumstances, a court of equity has inherent power to reform the trust. 


Trustees’ Commissions; Statute of Limitations 


Simmons v. Friday; Estate of Franz, Missouri Supreme Court, No. 41,257 


As more than ten years had elapsed since the termination of a trust 
as well as the rendition of the trustees’ account and the delivery of all 
trust assets in accordance with the trust in 1931 before the institution 
of a suit in 1943 by the trustees of said trust to collect a claimed balance 
due on trustees’ commissions, the trustees were barred by the statute 
of limitations. It is only so long as the trust continues and subsists 
that the statute does not apply. 


Determination of Trustee’s Compensation by Court 


Swanson v. Bates, Oklahoma Supreme Court, No. 33,714 


A provision in a will creating a trust that the trustee shall be entitled 
to reasonable compensation for services in the performance of the trust, 
and in case of disagreement between the trust and beneficiaries, such 
compensation shall be filed by any court of competent jurisdiction, means 
that where the trustee files his report, claiming compensation in a given 
sum, and a beneficiary protests the claim, then the compensation shall 
be fixed by the district court. 


Forfeiture Clause 


Bright v. Bright, New Jersey Superior Court, Chancery Division, Bergen 
County, No. C-199-48 

When testator’s wife and executrix under his will instituted a pro- 

ceeding for the interpretation of testator’s will, she did not under the 

forfeiture clause in testator’s will forfeit her right to participate in testa- 
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‘tor’ s estate as a beneficiary. “The paca followed Marx. v. aie 1 LN. J. 
582, in which the court found that a proceeding for the interpretation 
of a will does not work a forfeiture of the beneficiary’s interest, since it 
has for its object the fulfillment of testator’s intention, not the avoidance 
of the will. 


Payment of Veteran’s Bonus 


Kohn v. Bates, N. Y. Supreme Court, Appellate Division, 122 N. ¥. L. J. 1025 


The language of the Veterans’ Bonus Act clearly indicates that the 
filing of an application for a bonus by a veteran’s adoptive father as his 
next of kin under the Act created no property right in the proceeds of 
the bonus that passed to the father’s executor as an asset of the de- 
ceased father’s estate. The language of the statute leads to the conclu- 
sion that the persons eligible to the bonus, whether veteran or next of 
kin, must be alive in order to be entitled to its payment and that the 
estate of neither a veteran nor of the next of kin, regardless of whether 
an application for the bonus has been made, is entitled to payment of 
the same in the event that such applicant dies prior to the payment. 


Disposition of Trust Income 


Lewes Trust Company v. Smith, Delaware Chancery Court, Sussex County 
September 27, 1949 


Testator, by a codicil to his will, devised and bequeathed the residue 
of his estate and property to his trustee and directed the trustee to 
pay $40.00 a month from the income accruing thereon to his daughter 
so long as she should live. The remainder of the income from the 
fund was to be accumulated during her lifetime and at her death paid 
to the daughter’s son, clear of the trust. Shortly after the death of the 
testator, the daughter’s son assigned to his mother all of his right in 
the surplus income which had been accumulated, or which might ac- 
cumulate and joined his mother in demanding that the trustee pay 
the same to her clear of the trust. The court refused to direct the 
trustees to comply because it would enable testator’s grandson to defeat 
testator’s intent with respect to the time fixed for its enjoyment. How- 
ever, the daughter’s son predeceased her, and the trustee seeks in- 
structions as to the disposition of the surplus income which has ac- 
cumulated and the rights of testator’s daughter as assignee of that 
fund. The court found that the grandson had a vested interest in the 
fund assigned, and the direction postponing the time of its enjoyment 
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could only have been for his benefit. Apparently, the testator did not 
contemplate the death of his grandson before the happening of the 
condition upon which payment was to be made, but because of it, the 
purpose of that part of the trust failed. Therefore, there is no good 
reason why the fund assigned should not be paid to testator’s daughter 
without delay. 


Failure to Exercise Power of Appointment 


Estate of Fowler, N. Y. Surrogate’s Court, 123 N. Y. L. J. 8 


Decedent’s will created a residuary trust for the benefit of her daugh- 
ter who was granted a general power to appoint the trust remainder by 
will. The daughter or income beneficiary died intestate and thus failed 
to exercise the power, and decedent’s will lacks any provision disposing 
of the remainder in default of the exercise of the power by her daughter. 
Therefore, the question has arisen as to the disposition required to be 
made of the trust remainder. The court found that the, trust principal 
is payable to the persons entitled to the intestate property of decedent 
on the date of decedent’s death, and the property passes in intestacy 
by. operation of law solely because decedent failed in her will to make 


any disposition of it in default of the exercise of the power of appoint- 
ment. 


Life Estate with Power to Consume 


In re Schachter, N. Y. Surrogate’s Court, 122 N. Y. L. J. 1569 


Testator provided in his will that his wife is to receive her share of 
his estate outright in the event that she elects to take against his will 
“with the provision that all the rest of my estate of whatsoever nature, 
real or personal, I give and bequeath to my executor with instructions 
that all the rest of my estate of whatsoever nature be given to my 
daughter but with the proviso that any property of which she may die 
possessed which is hereby bequeathed to her she leave by will to my 
grandson. This provision, however, shall not prevent my daughter from 
disposing or encumbering any part of such estate during her lifetime . 
as she wishes.” The court found that testator meant to qualify the gift 
to his daughter by the clause beginning with “but with the proviso.” 
The repeated references in the will to testator’s grandson, and the use 
of the words “direct,” “discretion” and “proviso” lead the: court ‘to. 
conclude that testator was not merely expressing a wish or hope or even. 





166 THE BANKING LAW JOURNAL 


a request, but that testator intended to confer a definite benefit upon 
his grandson. Therefore, testator’s daughter has a legal life estate in 
two-thirds of the distributable estate with a power to consume the cor- 
pus, but with a special power in trust to appoint any remainder to the 
grandson by will. é 


Payment of Trust Income; Discretion of Trustees 


Auchincloss v. City Bank Farmers Trust Co., Connecticut Supreme Court of 
Errors, Dec. 13, 1949 


After providing for the division of the trust estate into shares for 
her children and subshares for her grandchildren, testatrix directed that 
“my Trustees shall apply to the use of such grandchild so much of the 
net income from such subshare as my Trustees shall in their absolute 
discretion deem advisable for the support, maintenance and education 
of such grandchild.” The foregoing provision does not impose upon the 
trustees a duty to use the income for the support and education of the 
grandchild, leaving them merely a discretion as to time and methods of 
its disposition, nor is the provision one which conditions the application 
of the fund upon the needs of the grandchild, leaving to the trustees 
the determination in their discretion when and to what extent there is 
such a need. The intent of the testatrix to give the trustees the greatest 
discretion possible is evidence from the use of the phrases “absolute 
discretion” and “deem advisable.” There was and is no duty upon the 
trustees to pay any part of the income of the fund to the grandchildren 
unless they should deem it advisable. The trustees in exercising their 
“absolute discretion” to make such expenditures as they “deem advis- 
able” may properly consider other means of support and education 
available to the grandchildren. 


Equitable Conversion 


Hogg v. Falk, Missouri Supreme Court, No. 41,301 


Testatrix bequeathed to her husband “one-half of my estate” and 
subsequently in her will specified that “the positive direction herein 
to sell my real estate shall render it personalty under the rule of equit- 
able conversion at my death for the purpose of distribution under 
this will.” Pursuant to the very clear direction as herein quoted, the 
real estate of testatrix, except for specific devises, became upon her 
death personalty for the purposes of the will, including bequest to 
her husband. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Estate Tax—Incidents of Ownership in Insurance 


National Metropolitan Bank of Washington, etc. (Kelly Est.) v. U. S., U. S. 
Court of Claims, No. 48708 


Decedent’s son caused policies of life insurance to be taken out on 
decedent, paying the premiums thereon. The son was named as bene- 
ficiary, and it was intended that he should be the owner of the policies. 
However, in order to avoid complications which might cause him to 
lose the sale, the company agent had decedent sign the application 
form in blank. The agent filled in the form later, providing that the 
incidents of ownership should vest in decedent. The son kept the policies 
in his possession until he entered military service, when he delivered 
them to decedent for safekeeping. She placed them in her safe deposit 
box in an envelope marked as the property of the son. It is held that 
decedent did not possess any incidents of ownership in the insurance 
within the meaning of the statute, and that the insurance is not taxable 
as a part of her estate. The court here went behind the form of the 
matter to get at the substance, which it felt should be controlling as 
far as imposition of the tax is concerned. 


Apportionment of Estate Taxes 


McLaughlin v. Green; Estate of Green, Connecticut Supreme Court of Errors, 
Filed October 25, 1949 


A provision in a will that “I order and direct the payment of all 
succession, transfer and inheritance taxes from my residuary estate” 
was insufficient to make the residuary estate passing under testator’s 
will bear the burden of state succession and estate and federal estate 
taxes assessed upon testator’s entire taxable estate which included 
property passing under inter vivos trusts executed prior to the execution 
of testator’s will. The representatives of the estate are entitled to re- 
imbursement for the taxes paid on the basis of the non-testamentary 
property. . 
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Estate Tax—Use to Discharge Support Obligation—Control under 
Clifford Rule 


Estate of Sessoms v. Commissioner, U. S. Tax Court, 8 T. C. Memo. Docket 
No. 19902 


Even though portions of the income from a trust created by de- 
cedent might be used by his wife for her support and maintenance and 
for the support and maintenance of their minor children, this is not 
sufficient to justify the inclusion of the trust. Decedent had no right 
to require that any of the trust income be used to support his family. 
Furthermore, the trust cannot be included because of control retained 
by decedent, within the meaning of Helvering v. Clifford, 309 U. S. 331. 
The doctrine of “substantial ownership” was rejected in the estate tax 
field, in Helvering v. Safe Deposit & Trust Co. of Baltimore, 316 U. S. 56. 


Gift Tax—Future Interest—Discretionary Distribution of Income 


Hessenbruck v. Commissioner, U. S. Court of Appeals, Third Circuit No. 10003 


In 1944, donor transferred property in trust for the benefit of a 
minor, who was then 20 years and nine months of age. The trustee was 
given a discretionary power either to accumulate or apply the income 
toward the beneficiary’s maintenance, education, and support during 
minority. The income became payable without restriction to the bene- 
ficiary when he should attain the age of 21 years. The corpus was dis- 
tributable when the beneficiary should attain the age of 35 years. Despite 
the short span of time between the date of the gift and the date when 
the beneficiary ‘attained majority, it is held to be of a future interest. 
Hence, a $3,000 exclusion is not allowable. 


Estate Tax— Venue of Refund Action—Capacity as Foreign 
Executors to Sue 


Estate of Kruskal v. United States, U. S. Court of Appeals, Second Circuit, 
No. 105 


Decedent’s executors brought suit in a New York district court for 
a refund of an alleged overpayment of estate taxes. Decedent had 


died a resident of Connecticut and the executors’ letters testamentary 
were issued in that state, although they were residents of the New 
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York district in which suit was brought. The government moved to 
dismiss the suit on the grounds that venue would die only in the District 
Court for the District of Connecticut, and that capacity to sue de- 
pended on New York law, which did not permit foreign executors to 
sue in the courts of that state in a representative capacity. In upholding 
the right of the executors to sue, the court asserted that residence of 
the individual plaintiffs rather than the situs of their estate controls 
questions of federal jurisdiction. Since the suit by the executors was 
brought in their individual capacities, it was not necessary to secure 
ancillary administration of the executors. “Wherever the transaction giv- 
ing rise to a right of recovery occurs after the death of a testator, 
suit to enforce the right must be brought by the executors as individuals, 
rather than as representatives. 


Income of Estate During Administration 


Carson v. Commissioner, U. S. Tax Court, 8 T. C. Memo. Docket No. 16128 


During the administration of her husband’s estate in 1942, petitioner, 
as his widow, received a family allowance therefrom by order of the 
Superior Court of California which exercised jurisdiction over the estate. 
Such payments were made out of the income of the estate for 1942. 
On July 20, 1942, the administration of the estate was terminated and 
the net income of the estate was paid over to petitioner as residuary 
legatee. It was held that in California family allowance paid during the 
period of administration of the estate constitutes a charge against the 
corpus of the estate, and therefore the 1942 income of the estate payable 
to petitioner on termination of her husband’s estate and taxable to her in 
1942, was not diminished by payment of the family allowance. 


Estate Tax—Valuation of Stock—Effect of Annuity Payable Under 
Original Contract of Purchase 


Estate of Linde v. Commissioner, U. S. Tax Court, 8 T. C. Memo. Docket 
No. 21190 


During decedent’s lifetime, he purchased stock and, as consideration 
therefor, agreed to pay an annuity to another. Decedent died in 1945. 
It is held that the value of the stock for estate tax purposes is not to 
be reduced on account of the annuity payable under the original con- 
tract of purchase. If there existed at decedent’s death a continuing 
liability on account of such purchase, it should be the subject of a 
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separate treatment by way of deduction, rather than be applied to di- 
minish the value of the property itself. The stock was valued on the 
basis of such factors as sales and earnings. 


Gift Tax; Transfer of Business Interest 





Kelly v. Commissioner, U. S. Tax Court, 8 T. C. Memo. Docket No. 19014 


The entire value of a one-half interest in a business transferred by 
taxpayer to his wife without consideration was held taxable for gift 
tax purposes. The fair market value of the gift was determined on the 
basis of earnings which were due primarily to the personal qualifica- 
tions of taxpayer, the donor. 


Gift Tax—Transfers in Return for Release of Dower Rights 





E. W. Krause v. Yoke, Collector of Internal Revenue, U. S. District Court, 
West Virginia, Civil Action File No. 190-F 


In connection with a divorce action brought by taxpayer’s wife, he 
agreed to transfer certain property to her and create a trust for her 
benefit in consideration of her release of dower rights. He had previously 
transferred other property in order to provide for her support and main- 
tenance. The agreement providing for the transfers in consideration of 
the release of dower rights was made in 1940, and confirmed by a divorce 
decree entered in that year. The decree recited that the transfers for 
the release of dower rights had been made. It is held that these transfers 
are taxable for gift tax purposes, as made pursuant to a property settle- 
ment agreement, and not under compulsion of a court decree. The 
question as to imposition of a gift tax is regarded as one which concerns 
the adequacy of the consideration, for the purpose of determining whether 
or not there was a gift. The release of dower rights is not regarded as 
sufficient consideration to defeat the imposition of the tax. Since the 
judgement herein merely approved the settlement agreement and was 
not entered for the purpose of ordering taxpayer to make the transfers, 
this case is differentiated from Commissioner v. Converse, 163 Fed. Rep. 
(@d) 181. 














Insurance Investments 


OME life insurance company 
officials are urging a change in 
the New York State law governing 
the investment operations of their 
companies. If one of the changes 
requested is enacted into law, life 
insurance companies would be per- 
mitted to make limited investments 
in common stocks. 

However, even those urging re- 
vision declare that modification of 
the restrictions governing life in- 
surance investments should be ap- 
proached with extreme care. It is 
recognized that unrestricted, ill- 
informed investment could threaten 
the stability of the life companies. 
What is suggested, therefore, is a 
gradual and cautious approach to 
the subject, and one that will per- 
mit reasonable experimentation in 
new forms of investment. 

One suggested revision involves 
amendments to the insurance law 
which would enable.a life insurance 
company to place up to 8 per cent 
of admitted assets in unrestricted 
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investments. This 3 per cent “lee- 
way provision” would permit lend- 
ing to small companies and the 
purchase of sound investments 
which might otherwise fail to 
qualify for technical reasons. This 
provision, by itself, would not per- 
mit the purchase of real estate or 
common stocks. 


Another suggestion is that life 
companies be permitted to invest 
1 per cent of this 3 per cent total 
in common stocks. In no event, 
however, would a company be per- 
mitted to invest more than 15 per 
cent of its surplus funds in com- 
mon stock, or be allowed to hold 
more than 10 per cent of the out- 
standing common stock of any cor- 
poration. : ‘ 

It is maintained that life compa- 
nies must have additional outlets 
for sound investments at adequate 
yields, if policy holders are to 
receive protection at the lowest 
possible cost. 

In support of the argument for 
revision of the insurance invest- 
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ment law, it is pointed out that the 
investment demand and supply 
picture has changed considerably 
in the last thirty years. Then, life 
insurance company assets of $5.5 
billion were less than one-fifth of 
the then outstanding long-term 
corporate debt. By the end of 
1948, life insurance assets had 
grown to $55.6 billion, or some $6 
billion more than the long-term 
corporate debt outstanding. 


Common stock investments are 
permitted, within certain limita- 
tions, by some thirty states. New 
York State, however, wherein re- 
side lifé companies holding more 
than 40 per cent of all insurance 
company assets, does not permit 
common stock investment. Cana- 
dian companies, it may be ob- 
served, are permitted to invest up 
to 15 per cent of their assets in 
common stocks; in England, re- 
strictions governing such invest- 
ment are lacking. 

On the other hand, some insur- 
ance executives oppose greater 
flexibility which would allow com- 
mon stock investment on the basis 
that it is an “unsound and danger- 
ous” experiment. The argument 
is voiced that common stock in- 
vestment does not offer a sound 
approach to the life companies’ in- 
vestment problem, and is not in the 
interest of policy holders. 

New York State Superintendent 
of Insurance Robert E. Dineen has 
cautioned the legislature against 
taking hasty action on so impor- 
tant a question. He observes that 
the division of opinion within the 
industry itself calls attention to the 
need for more study. Superin- 
tendent Dineen notes that, if com- 
mon stock purchases are permitted, 
some measure of valuation must 
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be evolved in order to preclude 
volatile changes in companies’ sur- 
pluses. Referring to the average 
method of valuing stocks, he states 
that the year-end financial state- 
ment will not mean anything to 
the public, once market values are 
abandoned. 


Insurance company officials are 
also on record as opposing a reduc- 
tion in interest rates on policy 
loans from the present maximum 
of 5 per cent. Basis for this objec- 
tion is the argument that such a 
lower rate would encourage bor- 
rowing and lead to a lapse of poli- 
cies and loss of protection. In regu- 
latory quarters, the feeling prevails 
that the rate of interest on policy 
loans is a long-term problem, and 
that legislation authorizing the 
Superintendent of Insurance to fix 
maximum rates ‘annually would 
lead to confusion. 


Personal Finances 


spending 
boom of the postwar period and 
the marked increase in personal in- 
debtedness, the underlying finan- 
cial position of American consum- 
ers, as a whole, remains impres- 


Despite the record 


sive. This conclusion is derived 
from data relating to the distribu- 
tion of assets and debts among the 
nation’s 50 million spending units, 
compiled by the Federal Reserve 
System. 

Some indication of the prudence 
with which the majority of people 
have been handling their finances 
in the postwar period is shown by 
the fact that approximately half 
of all spending units, or an esti- 
mated 25 million in number, were 
found to be completely debt-free 
when the Federal Reserve made 
its survey early in 1949. Another 
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PERSONAL ASSETS VS. DEBTS 


Number of Spending Units by Income Brackets with 
Assets of $500 and more and Debts of this amount, or both. 


(IN THOUSANDS OF SPENDING UNITS) 
OWNING $500 OR MORE IN ASSETS 


UNDER 
$1,000 
$1,000 
to $1999 
$2,000 
to $2,999 
$3,000 
to $3,999 
$4,000 
to $4,999 
$5,000 
to $7,499 
$7,500 
& OVER 
SOURCE: Federal Reserve System 


12.5 million spending units had 
debts ranging from nominal 
amounts to less than $500. Really 
large debts were in the minority 
among the remainder of the spend- 
ing units although here the factor 
of offsetting assets must be taken 
into account. 

The accompanying chart, pre- 
pared by the Institute of Life In- 
surance, illustrates the data com- 
piled by the Federal Reserve 
Board. It shows that some 12 mil- 
lion spending units had individual 
debts of $500 or more. To be more 
specific, 5 million owed between 
$500 and $2,000; 4 million more 
owed between $2,000 and $5,000; 
and another 5 million had debts of 
$5,000 or more. The extent to 
which these debts are offset by 
personal assets is also illustrated. 

The estimated 5 million spend- 
ing units in the income bracket of 
$5,000 to $7,500 per annum had the 
highest proportion of debtors to 


PREPARED BY INSTITUTE OF LIFE INSURANCE 


asset owners (in the $500 or more 
classification) of any of the other 
six income groups. Even here, 
however, the ratio was better than 
two to one in favor of the number 
owning such assets. Most favor- 
able relationship, on this basis, is 
found in the income group from 
$1,000 to $2,000 a year, where 
more than six times as many had 
assets (of $500 or more) as had 
debts. Also, the income group un- 
der $1,000 a year had almost as 
impressive a showing. 

Early last year, all spending 
units owned an aggregate $132 
billion of liquid assets. Such as- 
sets are defined as U. S. Govern- 
ment securities, savings and check- 
ing accounts, and savings and loan 
shares. Currently, there are 80 
million life insurance policy hold- 
ers with some $2183 billion of insur- 
ance in force; their savings in this 
thrift medium are around $50 bil- 
lion, as represented by net funds 
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accumulated behind their policies. 
Also, individuals are estimated to 
own some $20 billion in currency. 
Ownership of corporate securities 
is probably extensive but repre- 
sents an unknown figure. In addi- 
tion, of course, people have a wide 
variety of other assets of very great 
aggregate value, such as homes, 
automobiles and durable goods, 
and other possessions. 


It is doubtless true that a sub- 
stantial number of individual cases 
may vary from the general pattern, 
and that some may even have gone 
off the “deep end” in their per- 
sonal finances. The data show an 


‘uptrend in the number of dissavers 


—those spending more than their 
annual incomes. To a large extent, 
however, this represents the ac- 
quisition of offsetting tangible as- 
sets such as homes, cars, etc. 


The Spenders 


A recent issue of the New Eng- 
land Letter of the First National 
Bank of Boston has some timely 
comments on federal budgetary 
policy. Those who champion pub- 
lic spending, it notes, justify the 
huge outlays on the general theory 
that they will make for an expand- 
ing economy and provide for gen- 
eral welfare. To this doctrine, the 
Letter takes vigorous exception 
and declares that neither one of 
these objectives can be attained in 
this way. On the contrary, it 
points out, unsound fiscal policies 
undermine the economy, stifle in- 
itiative, discourage risk-taking, 
and cast a dark shadow over the 
future. 

‘Large federal outlays for pump- 
priming purposes in the 80s did 
not make for business expansion; 
instead, they caused stagnation 
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and resulted in chronic unemploy- 
ment. What did occur, however, 
and what was an inevitable by- 
product of the torrential flow of 
federal money, was the “expansion 
of bureaucracy and the extension 
of paternalistic tentacles in all di- 
rections.” In the past two decades, 
it may be observed, the number 
of federal employees has approxi- 
mately doubled, although the 
country’s population has risen 
only 22 per cent. In other words, 
there is now one Government 
worker to every six families in the 
nation. 

The irony of the situation is this. 
The more the Government takes 
in taxes from the people, the 
greater its control over them. “In- 
dividual freedom shrinks, while 
‘, .. government of the people, by 
the people, for the people .. .” 
fades into the background until 
eventually there emerges the ruth- 
less and tyrannical totalitarian 
state.” 

Waving the banner of general 
welfare, the spenders make glitter- 
ing promises of the Government’s 
providing services and_ security 
from the cradle to the grave. Those 
who raise questions as to the costs 
for these services are branded as 
hard-hearted reactionaries. The 
Letter recommends, of course, that 
provision be made for deserving 


veterans, relief for those in actual ) 


distress, and arrangements for so- 
cial security on a broad basis. It 
maintains, however, that the plan- 


ners should emerge from Utopian 
mists, get down to earth, and 
grapple with problems in a realis- 
tic manner, compute the costs, and 
determine where the money is com- 
ing from. 

Historical evidence clearly shows 
government paternalism to be the 
greatest internal menace. Govern- 
ment paternalism undermines the 
foundation of security that it pre- 
tends to promote. Fundamental 
weaknesses of the proposal of the 
welfare state are many. Claims on 
future wealth are multiplied many- 
fold, At the same time, the crea- 
tion of new wealth is throttled by 
heavy taxes and other restrictions. 
These seriously retard the flow of 
fresh capital into new enterprise 
and into the purchase of tools and 
equipment that provide new jobs 
and increase living standards. 





BANKING INFORMATION 


In this department each month are listed references to 
books, pamphlets, booklets and articles currently available 
on subjects of interest to readers of THE BANKING LAW 


JOURNAL. 


Arrangement is by topics. A list of the journals from which 
articles are listed appears elsewhere in this department with 


addresses. 


AUDITING 
Article 
Auditing the smaller bank. Annabelle 
Schmidt. Auditgram. February, 1950. P. 12. 


BANK ACCOUNTING 
Article 
Teller and proof operations. G. R. Wel- 
February, 1950. 


lings. Bankers Monthly. 
P. 16. 
BANK BUDGETS 
Article 
The bank budget. M. R. Baty. Audit- 
gram. February, 1950. P. 28. 
BANK COSTS 
Article 
Where to look for cost leaks. Ray J. 
Miller. Banking. February, 1950. P. 55. 
BANK LETTERS 
Article 
How to write effective letters. W. P. de 
Mille. Banking. February, 1949. P. 48. 
Four primary guideposts. 
BRITISH BANKING 
Article 
Trends in British banking. Frank Plachy. 
Burroughs Clearing House. February, 1950. 
P. 25. Under a socialist regime loan re- 
strictions, cheap money policies, falling se- 
curity prices, are among the foremost prob- 
lems. 
BUSINESS CYCLES 


Book 
Business cycles. James Arthur Estey. 
New York: Prentice-Hall, 70 Fifth Ave., 
1950. $6.00. A complete study of the na- 
ture, causes, and effects of business cycles. 
This new revised edition does much to 
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clarify what has long been a subject of 
considerable speculation. 


CONSUMER CREDIT 
Articles 

Accrual of unearned discount on instal- 
ment loans. Banking. February, 1950. 
P07. 

Are consumer credit standards breaking 
down? A. Anton Friedrich. Banking. Feb- 
ruary, 1950. P. 66. 


COUNTRY BANK OPERATION 
Article 
Country bank services and profits. 


Harold E. Morgan. Burroughs Clearing 
House. February, 1950. P. 32. 


CREDIT DEPARTMENT 
Booklet 


Bank credit for business. Donald F. 
Hayne. Madison, Wis. School of Com- 
merce, University of Wisconsin. $1.10. 
This is a review of the credit analysis meth- 
ods employed by bankers and is designed 
to help the individual business man by en- 
abling him to deal more advantageously 
with his banker and by giving him some 
additional insight into the financial man- 
agement of his business. 

INDUSTRIAL RELATIONS 
Bibliography 

Outstanding books on industrial rela- 
tions, 1949. Princeton, N. J. Industrial 
Relations Section, Princeton’ University, 
15c. A list of the best books published on 
this subject in 1949. Names and addresses 
of the publishers are given. 

Booklet 

Joh modifications under collective bar- 
gaining. Princeton, N. J. Industrial Re- 
lations Section, Princeton University. $2.00. 
A survey of company experience and four 
case studies, 
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INVESTMENTS 
Article 


Geography and municipal bonds. Ed- 
mund H. Davis. Bankers Monthly. Feb- 
ruary, 1950. P.9. The principle of diversi- 
fication applied to investments in municipal 
bonds. 


MORTGAGES 
Article 
Mechanized mortgage servicing means 


greater profits. Roy L. Thurman. Audit- 
gram. February, 1950. P. 29. 


PENSIONS 


Booklet 

Successful pension planning. Arthur J. 
Meuche. New York: Prentice-Hall, Fifth 
Ave. 1949. $1.25. Emphasizes the impor- 
tance of having a pension plan tailored to 
meet each company’s particular require- 
ments. The author is an officer in the 
Pension Department of the Central Han- 
over Bank & Trust Company, New York. 


PERSONNEL 
Articles 
How a junior bank board works with 
management. W. P. Murray. Burroughs 
Clearing House. February, 1950. P. 28. 
Details of the organization and function- 
ing of a personnel innovation. 


Human assets—400,000. William Pow- 
ers. Banking. February, 1950. P. 36. 
Bank personnel administration. 


PUBLIC RELATIONS 
Article 
A bank’s popular customer service cen- 
ter. Howard J. Morris, Jr. Burroughs 
Clearing House. February, 1950. P. 30. 
Combining many helpful personal facilities 
at one convenient lobby location. 


PUBLIC SPEAKING 


Book 


Toastmaster’s' handbook. Herbert V. 
Prochnow. New York: Prentice-Hall, 70 
Fifth Ave. 1949. $3.95. This is a book 
for toastmasters, masters-of-ceremony, and 
leaders of organizational meetings. 


SMALL BUSINESS 
Article 
The outlook for small business. Roy A. 
Foulke. Banking. February, 1950. P. 38. 


SOCIAL SECURITY 
Book 
The cost and financing of social security. 
Lewis Meriam, Karl T. Schlotterbeck and 
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Mildred Maroney. Washington,.D. C. 
Brookings Institution. 1950. $3.00. The 
objective of this study is to focus atten- 
tion on the magnitude of the expanding 
costs, and the problems involved in financ- 
ing them, and to raise the question as to 
whether a safer and better system could 

readily be devised. ; 


TAXES 
Articles 


Controlling bank income tax costs. Wil- 
liam L. Sehnatterly. Banking. February, 
1950. P. 45. 


Federal taxation for banks. John W. 
Scarr. Auditgram. February, 1950. P. 15. 


TRUST DEPARTMENT 
Articles 
Opportunities in the trust field. Albert 


Journeay. Banking. February, 1950. P. 53. 
A study of the market for trust services. 


Three objectives in trust auditing. C.F. 
Zurlinden. Auditgram. February, 19650. 
P. 6. 


Ways to save money in estate planning. 
Earl S. MacNeill. Banking. February, 
1950. P. 50. 


Book 


The Prentice-Hall wills course. New 
York: Prentice-Hall, 70 Fifth Ave. 1950. 
Pp. 960. $15. This is a practical “how to” 
guide for trust officers for making wills and 
administering estates. Includes actual speci- 
mens of complete wills and a complete 
series of estate planning forms. 


BANK PERIODICALS 
Referred to This Month 


AUDITGRAM 
38 S. Dearborn St. 
Chicago 3, Ill. 
BANKERS MONTHLY 


536 South Clark St. 
Chicago 5, Ill. 


BURROUGHS CLEARING 
HOUSE 
Detroit 32, Mich. 


BANKING 


12 East 36th St. 
New York 16, N. Y. 








URGENT — BANKERS «| 





and BANK TELLERS 


You have never read a book that could 
compare with this for complete infor- 
mation about the bank teller, his job, 
his future. Every practical banker and 
bank teller will want to get his copy 
now. 


Today’s bank teller should understand the 
importance of his job and the opportunities 
it holds for the future. Here is a new book 
that covers the everyday problems of the teller, the necessity for a broad, 
careful banking education, and the ways to develop executive ability. This 
book is indispensable to the ambitious teller; it places at his fingertips more 
information about his field than has ever before been compiled. 


THE BANK TELLER 


His Job and Opportunities 
By Edgar G. Alcorn 





Yet this comprehensive book is not limited in scope to bank tellers. It can also 
serve as a guide for bank executives who want to know how to select the right man for 
the all-important job of teller, and how to train him in the most efficient and profitable 
manner for advancement in his field. Both teller and banker who realize the respon- 
sibility, to the bank and the public, that accompanies this job will want to read, then 
study, this book. Only a glance will reveal how thoroughly and clearly every phase 
of the bank teller’s work, department, and opportunities are discussed. Send for this 
valuable book today. The first edition is limited in number. If you do not feel satis- 
fied with the book, return it in five days and pay nothing. 


Among the complete subjects you'll 


find featured: ° ° 
© stepping stones that develop execu- Mail This Handy Coup on Today 
tive ability eee 
© training tellers to give information pais 
to the public Bankers Publishing Company 


teller influence outside of the bank | 465 Main St., Cambridge 42, Mass. | 
teller salesmanship Send me Alcorn’s The Bank Teller: His Job 
different types of accounts | and Opportunities. If it meets with my approval 
how the bank can help the teller I will mail you $3.50 within five days. Otherwise, 
I may return it within five days and pay nothing. 


minimize check losses 
examination of checks | 
combining paying and receiving de- RM IERDD  -scssccacsesssussvtnssasaiscssennes ve lueestenseannoensrebansionseseaess co | 


e 
partments 
* machines that eliminate errors, re- = svsecescenvsessonsesecsesossosenseosesesssesonecsoesssocsesocaboocssnenseses® | 


duce costs, prevent fraud, speed 


teller’s service , | 
© our monetary system ag RNIN ORIN ais poccasasacsaccscesouscpaeceucaceosesesueusseesaeens 
© and much more AEE ETT, 
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Late at night, some men do their hard- 
est worrying. Each thought glimmers 
and glows like the burning end of a 
cigarette. Chain-thoughts like these: 
“How am I doing my job? Have I 
already reached my top? Are my 
best earning years numbered?” 
Every man has to ask himself 
these questions. And not till he finds 
the right answers will the worry 
about the future cease. 
One fundamental answer, of course, 
lies in a systematic plan of saving— 
one that builds soundly for the 
years ahead. 
U.S. Savings Bonds offer one of the 
simplest and most profitable ways of 
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saving ever devised. 

There is the Payroll Savings Plan 
—an automatic system that tucks 
away a part of your earnings each 
payday into U. S. Savings Bonds. 

If you're not on salary, there’s the 
equally convenient, equally profitable 
Bond-A-Month Plan at your bank. 
U.S. Savings Bonds are one of the wis- 
est investments man can make. They 
cushion the future—while you sleep! 


AUTOMATIC SAVING IS 
SURE SAVING 
U.S. SAVINGS BONDS 


Contributed by this magazine in co-operation with the Magazine 
Publishers of America as a public service, 





Give to Conquer 
: Cancer 


HE fight is on to save more lives in 

1950! Now is the time to back 
science to the hilt in its all out battle 
against cancer. 


Last year, 67,000 men, women and chil- 
dren were rescued from cancer. Many 
more can be saved — if you resolve to 
save them—if you strike back at cancer. 
Give! Give your dimes, quarters, dol- 





lars. We need more treatment facilities, 
more skilled physicians, medical equip- 
ment and laboratories. The success of 
great research and educational pro- 
grams depends on your support. Your 
contribution to the American Cancer 
Society helps guard your neighbor, 
yourself, your loved ones. This year, 
strike back at cancer...Give more than 
before...Give as generously as you can. 


AMERICAN CANCER SOCIETY 








